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Introduction 

The purpose of this paper is to clarify the jurisprudential bases of the equitable doctrines 

of undue influence and unconscionable dealing in the law of contract. In particular, it will 

be argued that both doctrines relieve a weaker party from his contractual obligations where 

the stronger party has exploited the weaker party’s position. This paper suggests that the 

difference between undue influence and unconscionable dealing does not lie in the telos of 

the doctrines: both doctrines have the purpose of protecting individuals from exploitative 

conduct. Rather, the doctrines can be distinguished by reference to the contexts in which 

they operate: undue influence protects individuals from exploitation occurring in the course 

of a relationship of trust and confidence, whereas unconscionable dealing protects 

individuals suffering from a non-relational special disadvantage from exploitation. This 

paper is composed of four Parts. Part I will detail the legal framework of both doctrines. In 

Part II, it will be argued that both undue influence and unconscionable dealing ought to be 

viewed as regulating procedural unfairness. Part III will then develop the argument made 

in Part II to conclude that both doctrines are concerned with exploitative conduct, but 

respond to exploitation within different contexts. Finally, Part IV will then consider three 

remaining issues relating to the future development of undue influence and unconscionable 

dealing.  
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Part I – Overview of the Doctrines 

Although both undue influence and unconscionable dealing operate in closely related 

spheres,1 each doctrine differs in its particular requirements. This Part provides an account 

of the conditions for relief under undue influence and unconscionable dealing whilst also 

exploring the factual circumstances in which the doctrines are successfully invoked. In 

doing so, distinctions between undue influence and unconscionable dealing are brought to 

the fore and will serve as a foundation for discussion of the nature of both doctrines in Part 

II. Analysis of undue influence is partitioned so that actual undue influence (undue 

influence proved by direct evidence) and presumed undue influence (undue influence 

proved by indirect evidence) are examined separately. This division allows for clarity when 

comparing the doctrines with other vitiating factors, such as duress, later in this paper.  

(a) Undue Influence  

(i) Two Methods of Proof 

Before moving on to discussing the constituent elements of actual and presumed undue 

influence, it is necessary to clarify what is meant by the labels ‘actual’ and ‘presumed’. If 

a claimant has successfully pleaded actual undue influence, this means that the claimant 

has proven undue influence by direct evidence. Cases of actual undue influence were 

formerly referred to as ‘Class 1’ undue influence.2 If a claimant is successful in claiming 

presumed undue influence, that claimant has again proven that there was undue influence, 

but did so by indirect evidence. Cases of presumed undue influence were known as ‘Class 

2’ undue influence.  

The important point is that although claimants have choice as to the method by 

which they prove undue influence, the courts do not make findings of ‘actual’ or ‘presumed’ 

undue influence: rather, they only make a finding of undue influence.3 As Lord Nicholls 

stated in Royal Bank of Scotland Plc v Etridge (No 2), a claimant succeeds in proving actual 

 
1 See Mahoney v Purnell [1996] 3 All ER 61, 81-82 (May J); R v Attorney General for England and Wales [2003] 
UKPC 22 [29] (Lord Hoffman). 
2 Bank of Credit and Commerce International SA v Aboody [1990] 1 QB 923. 
3 See Nelson Enonchong, Duress, Undue Influence and Unconscionable Dealing (3rd edn, Sweet & Maxwell 2018) 

para 7-008. 
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or presumed undue influence ‘because he has succeeded in establishing a case of undue 

influence’.4 Since the claims of actual and presumed undue influence are ‘not alternatives 

to one another’,5 it follows that a court may find that the evidence directly supports a 

finding of undue influence even though the claimant only relied on indirect evidence of 

wrongdoing.6 Equally, a court may also find that the claimant has proven undue influence 

by indirect evidence despite inviting the court to find affirmative evidence of undue 

influence. The fundamental issue in all cases is therefore whether ‘the totality of the 

evidence’ proves that undue influence was exercised.7   

(ii) Actual Undue Influence  

Claimants alleging undue influence by direct evidence must show that: (1) the defendant 

influenced the claimant;8 (2) the defendant exercised her influence in an undue manner;9 

and (3) the undue influence caused the claimant to enter into the transaction.10 Only 

requirements (1) and (2) will be considered in this subsection. Since the rules on causation 

are common to both actual and presumed undue influence, requirement (3) will be 

addressed in Part I(a)(iv).  

 A claimant must first show that they were subjected to the defendant’s influence 

through ‘overt acts … of pressure or coercion’ (requirement (1)).11 In this context, the law 

generally distinguishes between two types of pressure: direct pressure (threats and 

physical abuse) and indirect pressure (weaponising a pre-existing relationship of 

influence).12 Although the courts often distinguish between cases of direct and indirect 

pressure,13 both types of pressure share the common feature that they are proved by direct 

evidence.14 For the purpose of clarity, however, this paper will consider both types 

individually.  

 
4 Royal Bank of Scotland Plc v Etridge (No 2) [2001] UKHL 44 [16] (Lord Nicholls) (emphasis added). 
5 ibid [219] (Lord Scott). 
6 See also Annulment Funding Co Ltd v Cowey [2010] EWCA Civ 711 [48]-[55] (Morgan J).  
7 ibid [219], [315] (Lord Scott); Royal Bank of Scotland Plc v Chandra [2010] EWHC 105 (Ch) [121] (Richards 

J). 
8 Daniel v Drew [2005] EWCA Civ 507 [32], [36]. 
9 Bank of Scotland Plc v Bennett [1997] 1 FLR 801 (Ch) 827. 
10 Aboody (n 2) 967 (Slade LJ). 
11 Etridge (No 2) (n 4) [8] (Lord Nicholls). 
12See Enonchong (n 3) para 8-008.  
13 The Libyan Investment Authority v Goldman Sachs International [2016] EWHC 2530 (Ch) [137]. 
14 See Enonchong (n 3) para 8-002. 
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When a claimant furnishes evidence of direct pressure, the law does not require 

additional evidence of ‘any particular relationship between the parties’.15 It is sufficient 

that the claimant adduces direct evidence of a threat, bullying, or some other form of 

‘improper inducement’.16 Although it is argued in Part III(a)(ii) that the application of direct 

pressure in the absence of a pre-existing relationship ought not to be treated as undue 

influence, the present position of the law is that undue influence encompasses cases of 

relational and non-relational pressure.17 As Lord Hobhouse noted in Etridge (No 2), 

although actual undue influence ‘does not depend on some pre-existing relationship … it is 

most commonly associated with and derives from such a relationship’.18 

In cases where the defendant has applied indirect pressure, the claimant reposes 

‘trust and confidence’ in the defendant which gives rise to a ‘duty of candour and 

fairness’;19 the breach of which acts as the basis for avoiding the contract.20 Since 

claimants are required to prove that there was a relationship of trust and confidence, the 

existence of certain ‘protected relationships’ (such as between a solicitor and client)21 may 

allow claimants to rely on either actual or presumed undue influence.22 However, in cases 

of actual undue influence the claimant must produce direct evidence of the defendant using 

the relationship to exert pressure (usually through breaching of the duty of candour and 

fairness).23 In Hewett v First Plus Financial Group Plc,24 for example, the appellant was the 

joint owner of the family home with her husband. The husband persuaded the appellant to 

re-finance his substantial credit card debt by granting a mortgage to the respondents, 

 
15 Libyan Investment Authority (n 13) [136] (Rose J); Etridge (No 2) (n 4) [103] (Lord Hobhouse). 
16 Williams v Bayley (1866) LR 1 HL 200; Mutual Finance Ltd v John Wetton & Sons Ltd [1937] 2 KB 389; Etridge 
(No 2) (n 4) [103]; Daniel (n 8) [25], [32] (Ward LJ); Libyan Investment Authority (n 13) [136]-[137]; Holyoake 

v Candy [2017] EWHC 3397 (Ch) [405] (Nugee J). 
17 But see Irvani v Irvani [2000] CLC 477 CA (Civ) 493 (Buxton LJ); Pathania v Adedeji [2010] EWHC 3085 (QB) 

[34] (Bowers QC). See also Peter Birks and Nyuk Yin Chin, ‘On the Nature of Undue Influence’ in Jack Beatson 

and Daniel Friedman (eds), Good Faith and Fault in Contract Law (OUP 1995) 63-65; Hugh Beale, ‘Undue 
Influence and Unconscionability’ in Andrew D Dyson, James Goudkamp and Frederick Wilmott-Smith (eds), 

Defences in Contract (Hart Publishing 2017) 91-92.  
18 Etridge (No 2) (n 4) [103] (Lord Hobhouse). 
19 Libyan Investment Authority (n 13) [137], [278]; Etridge (No 2) (n 4) [152]. See also Lloyds Bank Ltd v Bundy 

[1975] 1 QB 326, 341-42 (Sir Eric Sachs LJ); Candy (n 16) [405]. 
20 Libyan Investment Authority (n 13) [137]; Ennis Property Finance Ltd v Thomson [2018] EWHC 1929 (Ch) 

[261]-[264] (Houchhauser QC). See also Enonchong (n 3) para 8-010. 
21 See Etridge (No 2) (n 4) [33] (Lord Nicholls); Libyan Investment Authority (n 13) [137]. 
22 Etridge (No 2) (n 4) [17] (Lord Nicholls); McGregor v Michael Taylor & Co [2002] 2 Lloyd’s Rep 486 [24]-[27] 

(Chambers QC). See also Hugh Beale (ed), Chitty on Contracts (Sweet & Maxwell 2018) paras 8-069, 8-070. 
23 McGregor (n 22) [25]. 
24 Hewett v First Plus Financial Group Plc [2010] EWCA Civ 312.  
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using the family home as security for repayment of the husband’s debts. Mr Justice Briggs, 

with whom Lord Justices Leveson and Jacob agreed, set aside the transaction on the basis 

that the husband had procured the appellant’s consent through exercising undue influence 

by failing to disclose that he was conducting a ‘clandestine affair’ with another woman.25 

Since the appellant reposed trust and confidence in her husband’s management of their 

financial affairs,26 the husband’s failure to disclose the affair constituted an abuse of the 

influence that he had in the relationship which indirectly pressured the wife to give consent 

to the transaction.  

In addition to proving that influence was exercised, claimants are also required to 

show that the exercise of influence was unconscionable or ‘undue’ (requirement (2)).27 

Impropriety in the defendant’s conduct typically manifests as bullying,28 domination,29 

concealment of material information,30 or threats.31 Although the case law on actual undue 

influence does not explicitly require the defendant to have knowledge of the claimant’s 

weaker bargaining position,32 it is unlikely that a defendant’s conduct will be regarded as 

unconscionable if he did not possess knowledge of his position of ascendancy.33 The courts 

have also been careful to distinguish a defendant’s knowledge from his intention to cause 

the claimant harm. As Slade LJ stated in Bank of Credit and Commerce International SA v 

Aboody, the fact that the defendant, Mr Aboody, may have ‘had no intention to injure [the 

claimant]’ this fact ‘does not save his conduct from being unconscionable’.34 This seems 

correct. Since the House of Lords in CIBC Mortgages Plc v Pitt rejected the view that 

substantive unfairness is a necessary condition for actual undue influence,35 it would be 

odd to insist that the defendant must intend for the transaction to be substantively unfair.  

 
25 ibid [35].  
26 ibid [29]-[30]. 
27 Allcard v Skinner (1887) 36 Ch D 145 (CA) 181 (Lindley LJ); Bank of Montreal v Stuart [1911] AC 120 (HL) 

137 (Lord Macnaghten); National Westminster Bank Plc v Morgan [1985] AC 686 (HL) 707 (Lord Scarman); 
Aboody (n 2) 967.   
28 Aboody (n 2); Bank of Scotland v Bennett [1999] 1 FLR 1115 (CA); Daniel (n 8) [41]. 
29 Wheeler v Sargeant (1893) 69 LT 180; Re Craig [1970] 2 WLR 1219 (Ch) 1240 (Ungoed-Thomas J); Aboody 
(n 2) 969; Sutton v Mishcon de Reya [2003] EWHC 3166 (Ch) [25] (Hart J). 
30 Aboody (n 2) 970; Hewett (n 24).  
31 John Wetton & Sons Ltd (n 16); Etridge (No 2) (n 4) [8] (Lord Nicholls); Daniel (n 8). 
32 But see John Wetton & Sons Ltd (n 16) 395, 397 (Porter J); Bundy (n 19) 344 (Sir Eric Sachs LJ). 
33 See Enonchong (n 3) para 8-025. 
34 Aboody (n 2) 970. 
35 CIBC Mortgages Plc v Pitt [1994] 1 AC 200 (HL) 207 (Lord Browne-Wilkinson). 
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The better view is instead that the defendant’s intention should assume a purely 

evidential role. Thus, in Dunbar Bank Plc v Nadeem, the husband intended to grant the 

wife a beneficial interest in the family home.36 Although the relationship was one of 

‘complete domination’,37 the Court of Appeal found it ‘impossible’ to regard the husband’s 

conduct as unconscionable because his underlying intention was to use his position of 

influence to ‘turn an opportunity of his own … to his wife’s advantage’.38 No undue influence 

was found. The point here is that the defendant’s intention (or lack thereof) to injure the 

claimant should only be employed as a strong evidential factor to affirm or negate a finding 

of undue influence.  

(iii) Presumed Undue Influence 

Two elements must be established for a successful plea of presumed undue influence: (1) 

a relationship of influence between the claimant and defendant;39 and, (2) the transaction 

is one that calls for an explanation.40 It is important to note that if both of these elements 

have been established in the absence of ‘satisfactory evidence to the contrary’, then undue 

influence has been proven. As noted in Part I(a)(i),41 the court makes a finding of undue 

influence, not ‘presumed’ undue influence. However, proof of the two components alone is 

only ‘step on the way’ to a finding that, ‘on the totality of the evidence’,42 undue influence 

has occurred:43 the presumption that arises is simply ‘descriptive of a shift in the evidential 

onus on a question of fact’.44  

Claimants must first establish that they reposed trust and confidence in the 

defendant.45 Claimants can satisfy this limb in one of two ways: a) by proving the existence 

of ‘certain types of relationship’ from which law presumes that the claimant reposed trust 

and confidence (hereafter ‘Class 2A relationships’); or, b) by proving that they did in fact 

 
36 Dunbar Bank Plc v Nadeem [1998] 3 All ER 876 (CA).  
37 ibid 883 (Millett LJ). 
38 ibid. See also Dailey v Dailey [2003] UKPC 65 [21] (Lord Hope). 
39 Etridge (No 2) (n 4) [14] (Lord Nicholls). See also Tufton v Sperni [1952] 2 TLR 516 (CA) 519 (Evershed MR); 

Morgan (n 27) 709 (Lord Scarman). 
40 Etridge (No 2) (n 4) [14], [24] (Lord Nicholls). See also Allcard (n 27) 185 (Lindley LJ); Stuart (n 27) 137; 

Goldsworthy v Brickell [1987] Ch 378 (CA). 
41 See text accompanying nn 3-7.   
42 Chandra (n 7) [121] (Richards J); Etridge (No 2) (n 4) [219], [315] (Lord Scott).  
43 Greene King Plc v Stanley [2001] EWCA Civ 1966 [108] (Parker LJ). See also Etridge (No 2) (n 4) [219]. 
44 Etridge (No 2) (n 4) [16] (Lord Nicholls).  
45 Etridge (No 2) (n 4) [14] (Lord Nicholls); National Commercial Bank (Jamaica) Ltd v Hew [2003] UKPC 51 [30]. 
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place trust and confidence in the defendant (hereafter ‘Class 2B relationships’).46 Class 2A 

relationships are relationships from which it is presumed that, as a matter of law, the 

defendant had influence over the claimant.47 This irrebuttable presumption is not, however, 

equivalent to the proposition that the defendant is presumed to have exercised influence 

over the claimant: the law is only recognising that influence existed.48 Examples of Class 

2A relationships are: parent and child;49 solicitor and client;50 trustee and beneficiary;51 

and, spiritual leader and follower.52  

If the parties’ relationship is not recognised as being within Class 2A, the claimant 

must instead prove that they placed ‘sufficient’ trust and confidence in the defendant in 

respect of ‘management of the [claimant’s] affairs or everyday needs or for some other 

reason’.53 Such cases are otherwise known as Class 2B undue influence. Although a court 

will generally ask whether there was a relationship of trust and confidence, Lord Nicholls 

in Etridge (No 2) noted that the ‘principle is not confined to cases of abuse of trust and 

confidence’ and that the types of relationship caught by Class 2B ‘cannot be listed 

exhaustively’.54 Two recent decisions illustrate the law’s approach in these cases. In 

Hammond v Osborn, for example, the relationship between an elderly man and his 

neighbour was one of trust and confidence as the neighbour prepared him two meals per 

day, provided him with general care and support, and had access to his bank account to 

pay bills and withdraw cheques.55 A relationship of trust and confidence was also found in 

Pesticcio v Niersmans where a frail old man with limited intelligence had granted an 

enduring power of attorney to his sister in addition to control over his finances and disability 

 
46 See Barclays Bank Plc v O’Brien [1994] 1 AC 180 (HL) 189-90 (Lord Browne-Wilkinson). But see Etridge (No 

2) (n 4) [92] (Lord Clyde), [105]-[107] (Lord Hobhouse), [158]-[162] (Lord Scott). 
47 Etridge (No 2) (n 4) [18] (Lord Nicholls). See Allcard (n 27) 171 (Cotton LJ). 
48 Allcard (n 27) 171; Turner v Collins (1871-71) LR 7 Ch App 329, 339; Etridge (No 2) (n 4) [156] (Lord Scott); 

Treitel GH, The Law of Contract (Edwin Peel ed, 14th edn, Sweet & Maxwell 2015) para 10-019. But see Aboody 
(n 2) 953 (Browne-Wilkinson LJ).  
49 Turner (n 48) 339 (Lord Hatherley LC). See also Wright v Vanderplank (1856) 8 De GM & G 133, 137; 44 ER 
340, 342 (Knight-Bruce LJ); Lancashire Loans Ltd v Black [1934] 1 KB 380 (CA) 419-20 (Greer LJ).  
50 Welles v Middleton (1784) 1 Cox Eq Cas 112, 125; 29 ER 1086, 1098 (Lord Thurlow LC). See also Sir William 

Saunderson v Glass (1742) 2 Atk 296, 26 ER 581.   
51 Smith v Kay (1859) 7 HL Cas 750, 771; 11 ER 299, 308 (HL) (Lord Cranworth); Plowright v Lambert (1885) 

52 LT 646 (Ch) (Field J).  
52 Allcard (n 27). See also Huguenin v Baseley (1807) 14 Ves Jr 273, 286; 33 ER 526, 531; Roche v Sherrington 
[1982] 1 WLR 599 (Ch) 607-8 (Slade J). See also Enonchong (n 3) para 10-017.  
53 Etridge (No 2) (n 4) [10], [14]; Goldsworthy (n 40) 401 (Nourse LJ).  
54 Etridge (No 2) (n 4) [11]. 
55 Hammond v Osborn [2002] EWCA Civ 885.  
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benefits.56 In both cases the finding of a relationship of trust and confidence was not 

restricted solely to the management of the claimant’s financial affairs,57 but was based on 

other factors such as care and physical proximity to the claimant.58  

Once the claimant has established that there was a relationship of trust and 

confidence, it is necessary for him to show that the transaction calls for an explanation 

(requirement (2)).59 A transaction calls for an explanation when it ‘cannot be reasonably 

accounted for on the ground of … ordinary motives on which ordinary men act’,60 or, as 

stated more recently by Lord Nicholls, when the transaction is ‘not readily explicable by 

the relationship of the parties’.61 It is therefore insufficient for a claimant to only show that 

there was a relationship of influence: the claimant must also provide evidence that the 

transaction ‘calls for an explanation and that an explanation is not forthcoming’.62 The court 

will look at the transaction objectively when determining whether it calls for an 

explanation.63 The purpose of the requirement is to limit the number of transactions from 

which the inference of undue influence may be drawn.64 If claimants could shift the burden 

of proof by showing only a relationship of influence, then, according to Lord Nicholls, the 

doctrine would be ‘too far-reaching’ and produce ‘absurd’ results.65  

In general, transactions which call for an explanation are substantively unfair: that 

is, the terms of the transaction are very one-sided.66 This is evident from looking at cases 

such as Osborn and Niersmans where the vulnerable party in each case gave over 90 per 

cent of their assets to the dominant party.67 Other examples of transactions calling for an 

explanation include gifting nearly all of one’s property to a wife’s relative,68 placing one’s 

 
56 Pesticcio v Niersmans [2004] EWCA Civ 372. 
57 See Etridge (No 2) (n 4) [14]. 
58 See also Smith v Cooper [2010] EWCA Civ 722; Hackett v Crown Prosecution Service [2011] EWHC 1170 

(Admin). 
59 Etridge (No 2) (n 4) [14] (Lord Nicholls), [221], [244] (Lord Scott). 
60 Allcard (n 27) 185. 
61 Etridge (No 2) (n 4) [22].  
62 Turkey v Awadh [2005] EWCA Civ 382 [15] (Buxton LJ) (emphasis added); Hart v Burbidge [2014] EWCA Civ 

992 [35]. See also Etridge (No 2) (n 4) [14]; R v Attorney General for England and Wales (n 1) [24] (Lord 
Bingham). 
63 Hammond (n 55) [58]; Vale v Armstrong [2004] EWHC 1160 (Ch) [44].  
64 Etridge (No 2) (n 4) [24] (Lord Nicholls). 
65 ibid. 
66 See Allcard (n 27); Credit Lyonnais Bank Nederland NV v Burch [1997] 1 All ER 144 (CA). 
67 Hammond (n 55); Pesticcio (n 56). 
68 Johnson v Buttress (1936) 56 CLR 113 (HCA). 
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house as security for an employer’s debts,69 placing one’s house as security for a loan 

worth £80,000 for a child,70 and gifting all of one’s possessions to a sisterhood.71 The courts 

will assess the extent of any disadvantage to the claimant at the time of the contract’s 

conclusion; not at the time when the court is reviewing the transaction.72 Where a 

transaction is substantively unfair but an explanation is forthcoming, the transaction is 

unlikely to be regarded as calling for an explanation.73 This is because the claimant has 

not shown that ‘the transaction could only have been procured by undue influence’.74 So 

in Etridge (No 2), Lords Nicholls and Scott indicated that a wife standing a surety for a loan 

in favour of her husband is usually explicable by the relationship of the parties.75 Similarly, 

a gift from a parent to a child is usually explicable by the relationship of the parties:76 the 

parent will be presumed to have intended to confer a benefit onto the child.77  

Once the court is satisfied that the claimant has shifted the burden of proof by 

establishing requirements (1) and (2), the court will need to consider any counter-evidence 

provided by the defendant which obviates a finding of undue influence. Since the judicial 

explanation of relief for undue influence centres on the claimant’s defective consent, 

defendants can negate a claim of undue influence by showing that the claimant exercised 

‘full, free and informed thought’ when entering the transaction.78 What the defendant must 

show is that the claimant, at the time of the contract’s conclusion, understood the nature 

of the transaction and that the claimant was making an unconstrained choice by entering 

the bargain.79 It is at this point that evidence of the claimant receiving independent advice 

becomes relevant.80  

 
69 Burch (n 66).  
70 Greene King (n 43). 
71 Allcard (n 27). 
72 Hammond (n 55); Hart (n 62) [49]. See also Enonchong (n 3) para 11-010. 
73 Nadeem (n 36). 
74 Etridge (No 2) (n 4) [14] (emphasis added). See also Awadh (n 62) [15] (Buxton LJ); Hart (n 62) [35]. 
75 Etridge (No 2) (n 4) [30], [159].  
76 Murless v Franklin (1818) 1 Swans 13, 17; 36 ER 278, 280 (Eldon LC); Bennett v Bennett (1879) 10 Ch D 474 
(CA) 477 (Jessell MR). 
77 But see Bennett (n 76) 478 (Jessell MR); Re Curtis [1885] 52 LT 244; Mercier v Mercier [1903] 2 Ch 98 (CA); 

Gross v French [1975] 238 EG 39 (CA); Sekhon v Alissa [1989] 2 FLR 94 (Hoffmann J). 
78 Zamet v Hyman [1961] 1 WLR 1442 (CA) 1446 (Evershed MR); Allcard (n 27) 171 (Cotton LJ). 
79 Inche Noriah v Shaik Allie Bin Omar [1929] AC 127 (PC) 135; Johnson (n 68) 123 (Latham CJ); Awadh (n 62) 
[15]. 
80 See Part I(a)(iv). 
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(iv) Independent Advice 

The sufficiency of the independent advice received by the claimant is dependent upon the 

nature of the alleged undue influence. In the same way that a more cogent explanation is 

required where the transaction is particularly unfair,81 the quality and nature of any 

independent advice also varies in accordance with the nature of the undue influence 

exercised by the defendant.82 The purpose of the independent advice is to ‘emancipate’ 

the claimant from the defendant’s influence by providing him with the ‘necessary 

independence of judgment and freedom’ to be able to choose whether or not to enter 

contract.83  

The advice should be independent in the sense that the advisor is unrelated to the 

defendant (whether personally or otherwise) and acts ‘solely in the interests of the 

[claimant]’.84 It follows that the defendant’s solicitor will not be in a position to provide 

adequate independent advice to the claimant.85 Where independent advice is given but 

does not operate on the mind of the claimant, a court is unlikely to find that the advice has 

emancipated the claimant from the defendant’s influence.86 Although there is some 

authority suggesting that the presence of independent advice is irrelevant in cases of actual 

undue influence,87 this does not appear consistent with cases where there is a breach of 

candour and fairness. There is no reason why a lack of independent legal advice cannot 

serve as evidence of the defendant’s failure to behave fairly towards the claimant or, 

alternatively, as evidence that the defendant fulfilled his duty by taking reasonable steps 

to ensure that the claimant was properly advised. 

(v) Causation 

There must be a causal connection between the undue influence and the claimant entering 

into the transaction. The test of causation for undue influence is similar to that for common 

 
81 Etridge (No 2) (n 4) [24] (Lord Nicholls). 
82 ibid [153] (Lord Scott). 
83 ibid [20]; Pesticcio (n 56) [23].  
84 Inche Noriah (n 79) 136. Meredith v Lackschewitz-Martin [2002] EWHC 1462 (Ch) [27], [37] (Mackie QC). 
85 See Smith (n 58) [71]. 
86 See Moxon v Payne (1872) LR 8 Ch App 881 (CA) 886 (Sir James LJ); Allcard (n 27) 184 (Lindley LJ); Mishcon 
de Reya (n 29). 
87 Daniel (n 8) [31] (Ward LJ). 
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law duress to the person:88 namely, the undue influence is a reason for the claimant 

entering into the transaction.89 It is therefore irrelevant whether the claimant would have 

entered the transaction ‘but for’ the influence.90 Once a claimant’s freedom has been 

restricted by undue influence, he can set the transaction aside ‘as of right’.91  

(b) Unconscionable Dealing 

(i) Requirements 

Despite its close relationship with undue influence, the doctrine of unconscionable dealing 

exists as an independent ground of relief. In Alec Lobb (Garages) Ltd v Total Oil (Great 

Britain) Ltd, Peter Millett QC stated that the conditions for relief are: (1) the claimant was 

at a ‘serious disadvantage’ to the defendant; (2) the claimant was ‘exploited by the 

[defendant]  in some morally culpable manner’; and, (3) the transaction was ‘overreaching 

and oppressive’.92 Each of these conditions will be considered in turn.  

 The first requirement, that the claimant be at a ‘serious disadvantage’ to the 

defendant, encompasses cases of what Professor Smith calls ‘situational’ and 

‘constitutional’ disadvantage.93 Situational disadvantage arises where the weaker party is 

placed at a disadvantage in a particular situation, such as when a salvor extorts the captain 

of a distressed ship,94 or where a sophisticated defendant contracts with an impoverished 

claimant.95 In contrast, constitutional disadvantage relates to a party’s inherent weakness, 

such as ill health,96 low intelligence,97 or illiteracy.98 The special disadvantage must affect 

the claimant in such a way that they cannot ‘judge the precautions’ of the bargain or,99 as 

stated more recently, that ‘advantage could be taken’ of them.100 A number of cases 

 
88 See Barton v Armstrong [1976] AC 104, 121G-H (Lords Wilberforce and Simon).  
89 UCB Corporate Services Ltd v Williams [2002] EWCA Civ 555; Hewett (n 24) [34] (Briggs J).  
90 But see Aboody (n 2) 971 (Slade LJ). 
91 Pitt (n 35) 209 (Lord Browne-Wilkinson). 
92 Alec Lobb (Garages) Ltd v Total Oil GB Ltd [1983] 1 All ER 944 (Ch) 961 (Millett QC). 
93 Stephen Smith, Contract Theory (OUP 2004) 343-44. 
94 See The Medina (1876) 2 PD 5 (CA); The Rialto [1891] P 175 (PDAD) 179 (Butt J); The Port Caledonia and The 

Anna [1903] P 184 (PDAD) 190 (Bucknill J).  
95 See Evans v Llewellin (1787) 1 Cox Eq Cas 333, 340; 29 ER 1191, 1194; Fry v Lane (1888) 40 Ch D 312 (Kay 
J). 
96 See Clark v Malpass (1862) 4 De GF & J 401, 405; 45 ER 1238, 1240 (Knight-Bruce LJ). 
97 See Longmate v Ledger (1860) 2 Giff 157, 66 ER 67. See also, Enonchong (n 3) para 16-023. 
98 See Portman Building Society v Dusangh [2000] 2 All ER (Comm) 221 (CA). 
99 Malpass (n 96) 404 (Knight Bruce LJ); Cooke v Clayworth [1803-13] All ER Rep 129, 130; 34 ER 222, 223-24 
(Sir William Grant MR); Wiltshire v Marshall (1866) 14 LT 396. 
100 Alec Lobb (n 92) 961. 
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illustrate how this requirement operates. In Evans v Llewellin, the claimant’s conveyance 

of his estate was set aside because he was in ‘very mean circumstances’ and without 

knowledge of the estate’s actual value being £1,700 instead of 200 guineas.101 In Portman 

Building Society v Dusangh, the Court of Appeal found that the appellant, an illiterate man 

from India, had also satisfied the special disadvantage requirement (but ultimately held 

that the legal charge on his house was not procured by unconscientious means).102 Finally, 

however, in Irvani v Irvani the Court of Appeal held that the claimant’s history of substance 

abuse and financial difficulty was insufficient to place him at a special disadvantage.103 Of 

importance in each case, therefore, is whether the claimant’s disadvantage was such that 

they were vulnerable to the defendant’s exploitation. 

 Success when pleading unconscionable dealing is also contingent on the claimant 

showing that the defendant behaved in a morally culpable, or ‘unconscionable’, manner 

(requirement (2)).104 It is difficult to quantitatively state the precise degree of impropriety 

required, but it would appear that the courts will look to see whether there was 

victimisation,105 undue advantage-taking,106 exploitation,107 or that the defendant 

generally behaved in a ‘morally reprehensible manner’.108 In recent decisions, the courts 

have employed the latter description of impropriety – behaving in a morally reprehensible 

manner – as the standard of conduct required for unconscionable dealing.109 As in cases of 

undue influence, the defendant’s knowledge of the claimant’s vulnerability is implicitly 

required110 such that a court is unlikely to intervene where the defendant does not possess 

actual,111 or possibly constructive,112 knowledge of the claimant’s disadvantage. 

 
101 Llewellin (n 95) 340 (Sir Kenyon MR). 
102 Dusangh (n 98) 230-32 (Ward LJ). 
103 Irvani (n 17).  
104 Humpherys v Humpherys [2004] EWHC 2201 (Ch) [106] (Rimer J). 
105 Hart v O’Connor [1985] AC 1000 (PC) 1028 (Lord Brightman). 
106 Llewellin (n 95) 1194 (Sir Kenyon MR).  
107 Dusangh (n 98). 
108 Choudary v Minhas [2006] EWHC 2289 (Ch) 36 (Randall QC).  
109 Multiservice Bookbinding Ltd v Marden [1979] Ch 84 (HC) 110 (Browne-Wilkinson J); Alec Lobb (n 92) 961 

(Millett QC); Strydom v Venside Ltd [2009] EWHC 2130 (QB) [37] (Blair J); Liddle v Cree [2011] EWHC 3294 
(Ch) [92] (Briggs J).  
110 See text accompanying nn 32-38.  
111 O’Connor (n 105).  
112 cf Burch (n 66) 151-52 with Dusangh (n 98). 
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Finally, the claimant must show that the resulting transaction is substantively unfair 

(requirement (3)). Earlier authorities suggested that it was sufficient to show that the 

transaction was at a ‘considerable undervalue’.113 For example, in Cresswell v Potter, Mr 

Justice Megarry found that the claimant’s conveyance of her half share in the equity of a 

property worth £150 to be a ‘considerable undervalue’ when compared with the share’s 

projected appreciation in value to around £700.114 In reaching this conclusion, Megarry J 

interpreted the phrase a ‘considerable undervalue’ as meaning ‘an undervalue which 

cannot be dismissed as trifling or inconsiderable’.115 However, the problem with this 

interpretation is that the definition becomes circular: consideration will be at a considerable 

undervalue when it is not an inconsiderable undervalue. More recently, however, the 

language of the courts has changed so that the question is now whether the claimant can 

evidence a ‘harsh and oppressive bargain’.116 This shift in language has resulted in a more 

restrictive test whereby a claimant’s success is dependent upon the terms of the 

transaction ‘shocking’ the conscience of the court.117 Furthermore, in some cases evidence 

of extreme substantive unfairness may serve as a basis for presuming that unconscionable 

conduct occurred.118 This presumption can be rebutted, however, if the defendant produces 

evidence of the claimant’s unimpaired consent.119 Defendants can show this by proving 

that the claimant received adequate independent advice before entering the bargain.120 

(ii) Independent Advice 

Although the absence of independent advice will be a relevant evidential factor for 

admonishing the defendant of impropriety (requirement (2)),121 its absence is not a legal 

 
113 Fry (n 95) 322 (Kay J). See also Earl of Aylesford v Morris (1873) 8 Ch App 484, 491 (Lord Selborne); 

Enonchong (n 3) para 18-004.  
114 Cresswell v Potter [1978] 1 WLR 255 (Ch) 258. 
115 ibid. 
116 Coles v Trecothick (1804) 9 Ves Jun 234, 246; 32 ER 592, 597 (Lord Eldon); Liddle (n 109) [89] (Briggs J); 

Alec Lobb (n 92) 961; Dusangh (n 98) 227, 229. 
117 Alec Lobb (n 92) 961; Dusangh (n 98) 229 (Brown LJ); Evans v Lloyd [2013] EWHC 1725 (Ch) [49] (Keyser 
QC). 
118 Burch (n 66) 153 (Millett LJ); Brusewitz v Brown [1923] NZLR 1106, 1110 (Sir Salmond); Enonchong (n 3) 

para 18-006. 
119 Multiservice Bookbinding Ltd (n 109) 115 (Browne-Wilkinson J); Dusangh (n 98) 235 (Ward LJ). See also 

Bowkett v Action Finance Ltd [1992] 1 NZLR 449, 461.  
120 Morris (n 113) 496; Pritchard v Ovey (1820) 1 Jac & W 396, 401; 37 ER 426, 428 (Sir Thomas Plumer MR). 
121 See Pritchard v Ovey (n 120) 401 (Sir Plumer MR). 
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requirement for establishing unconscionable dealing.122 This differs from other 

jurisdictions, such as the Canadian provinces of Alberta123 and Ontario124, which require 

that the claimant lacked independent legal advice when entering into the transaction.125  

(iii) Causation 

The law is particularly unclear in relation to the test for causation when setting aside a 

transaction aside as unconscionable. As Professor Spark notes, the lack of discussion on 

causation is an ‘important gap’ in the English doctrine of unconscionable dealing which is 

often ‘overlooked’.126 Since both the English and Australian jurisdictions are concerned with 

‘protecting the weak from exploitation’,127 Professor Spark argues that the test for 

causation for unconscionable dealing should be the same as undue influence: namely, that 

the defendant’s misconduct is ‘a reason’ for the claimant entering the transaction.128 The 

sustainability of this proposition will be examined in Part IV(a). 

 

 

 

 

 

 

 

 
122 See Boustany v Piggott (1993) 42 WIR 175 (PC); Alec Lobb (n 92) 182; Dusangh (n 98) 234. 
123 See Lydian Properties Inc v Chambers (2009) 457 AR 211 [14]-[15]; Benfield Corporate Risk Canada Ltd v 

Beaufort International Inc [2014] 1 WWR 772 [125]; TLP v KH [2013] AJ No 1187 [195]. 
124 See Dodd v Prime Restaurants of Canada Inc (2012) ONSC 1578 [19]-[24]; Kilislian v Cooper Creek GP Inc 
(2015) ONSC 7072; Kielb v National Money Mart Co (2017) ONCA 356. 
125 Cain v Clarica Life Insurance Co (2005) 263 DLR (4th) 368 (Alberta CA) [32]. See also Nelson Enonchong, 

Duress, Undue Influence and Unconscionable Dealing (3rd edn, Sweet & Maxwell 2018) paras 15-006, 19-003. 
126 Gareth Spark, Vitiation of Contracts: International Contractual Principles and English Law (CUP 2012) 280-81. 
127 Blomley v Ryan (1956) 99 CLR 362 (HCA) 385 (McTiernan J), 505 (Fullagar J); Commercial Bank of Australia 
Ltd v Amadio (1983) 151 CLR 447 (HCA) 461, 467 (Mason J), 474 (Deane J). 
128 Spark (n 126) 281. See Part I(a)(v).  
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Part II – The Nature of Unconscionability 

The objective of this Part is to clarify the operation and meaning of the concept of 

unconscionability in cases of undue influence and unconscionable dealing. This analysis will 

start by providing a brief historical survey of how the language of unconscionability 

developed in English law. After situating unconscionability in its historical context, an 

argument will be constructed against substantive unfairness being a necessary condition 

for relief in equity. Central to this claim is that substantive unfairness is better equipped 

to be a strong evidential factor in determining whether a transaction is ‘unconscionable’. 

At the conclusion of this Part it will be clear that both undue influence and unconscionable 

dealing ought to be viewed as procedural wrongs and that the presence of substantive 

unfairness should only serve as evidence of procedural impropriety. 

(a) A Brief History of Unconscionability  

(i) Theoretical Foundations 

‘Unconscionability’, as both a linguistic and conceptual device, is notoriously difficult to 

define.129 The term first acquired its legal character during the Reformation in the 16th 

Century. For Thomas Aquinas, whose writings serve as the foundation of Thomist 

jurisprudence, positive law derives its authority from the natural law (lex naturalis) and, 

ultimately, God’s divine law (lex divina).130 As Professor MacNair states, an important 

component of the Thomist model of law is that ‘conscience gives the reasoning being direct 

access’ to the lex divina.131 It is the conscientious reasoning of the lex divina which 

therefore enables lawmakers to derive positive law, such as the law of contract.132 Once a 

positive law has been derived from the lex divina (by interpreting the Biblical Scriptures), 

and that law is also just,133 the law then ‘obliges in [the] conscience’ of man.134 When 

refining Aquinas’ theory of the law, St German stipulated that the principal function of 

 
129 See Nicholas Bamforth, ‘Unconscionability as a Vitiating Factor’ [1995] LMCLQ 538. 
130 John Finnis, ‘Aquinas and Natural Law Jurisprudence’ in George Duke and Robert P George (eds), The 

Cambridge Companion to Natural Law Jurisprudence (CUP 2017) 17-22; James Penner and others, Introduction 

to Jurisprudence and Legal Theory: Commentary and Materials (OUP 2002) 53, 56-59, 65. 
131 Mike MacNair, ‘Equity and Conscience’ (2008) 27(4) OJLS 659, 661 (emphasis added).  
132 ibid 662. 
133 Penner and others (n 130) 60-61. 
134 ibid. 
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conscience was to ensure that positive law was applied and derived in accordance with the 

natural law and right reason.135 In other words, conscience assumed a ‘regulatory’ function 

within the Thomist legal order.  

 Thomism therefore introduced the concept of ‘conscience’ into the English legal 

system and shortly thereafter the language of conscience became synonymous with the 

work of the Chancery. As the Sargent of the Laws of England remarked around 1530, the 

Chancery is tainted by the ‘colour of confcience, contrarie to the ftudie and learning of the 

common lawe, and contrary to reafon, and alfo the lawe of God’.136 It was equity’s 

sensitivity to breaches of conscience, or ‘unconscionable conduct’, that differentiated it 

from the common law and contributed to the notion that they were ‘two streams of 

jurisdiction’.137 For Chancery judges, it was vital that equity adopted a flexible approach so 

that the jurisdiction could provide claimants with adequate relief against the ‘infinite’ 

varieties of fraudulent and unconscionable behaviour.138 This point was made first by Sir 

John Trevor MR in Trenchard v Wanley when observing that ‘it is true, that [there] may be 

fraud in equity, which is not in law’.139 Lord Hardwicke also made a similar comment in his 

letter to Lord Kames some thirty years later in 1759, stating that ‘were a Court of Equity 

once to lay down rules, how far they would go, and no farther … the jurisdiction would be 

cramped, and perpetually eluded by new schemes’.140 Equity therefore recognised two 

species of fraud capable of binding a defendant’s conscience: actual (fraudulent 

misrepresentation) and constructive (undue influence and unconscionable dealing).141  

 
135 See Eric Zahnd, ‘The Application of Universal Laws to Particular Cases: A Defence of Equity in Aristotelianism 
and Anglo-American Law’ (1996) 56 LCP 263.  
136 Francis Hargrave (ed), A Collection of Tracts Relative to the Law of England From Manuscripts: Vol 1 (T Wright 
1787) 329 (“colour of conscience, contrary to the study and learning of the common law, and contrary to reason, 

and also the law of God”). See also Roland G Usher, ‘The Significance and Early Interpretation of the Statute of 

Uses’ (1919) 3 St Louis L Rev 205, 208-9.  
137 Walter Ashburner, Principles of Equity (2nd edn, Butterworths 1933) 18.  
138 See also Michael Lobban, ‘Contractual Fraud in Law and Equity, c1750-c1850’ (1997) 17(3) OJLS 441, 448. 
139 Trenchard v Wanley (1723) 2 P Wms 166, 24 ER 685 (Sir John Trevor MR).  
140 Joseph Parkes, A History of the Court of Chancery: With Practical Remarks on the Recent Commission, Report, 

and Evidence, and on the Means of Improving the Administration of Justice in the English Courts of Equity 
(Longman, Rees, Orme, Brown, and Green 1828) 508; Lobban (n 138).  
141 RE Megarry and PV Baker, Snell’s Principles of Equity (25th edn, Sweet & Maxwell 1960) 493-506. 
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Of significance here, however, is the type of unconscionability which the Courts of 

Equity responded to when providing relief for undue influence and unconscionable 

dealing.142 

(ii) Early Cases: Undue Influence 

Turning first to undue influence, the jurisprudence of the Courts of Equity suggests that 

their principal concern was whether there was unconscionability in the formation of the 

contract.143 Such unconscionability is otherwise referred to as ‘procedural’ 

unconscionability. In Cocking v Pratt, there was an agreement between a mother and 

daughter which divided the deceased father’s estate between them in unequal shares.144 

After the daughter’s death, the husband of the daughter sought to set aside the agreement 

by pleading, inter alia, that it was procured by undue influence. In rejecting the husband’s 

claim, the Master of the Rolls remarked that although equity ‘will always look with a jealous 

eye upon a transaction between a parent and a child just come of age’, the presence of 

substantive unfairness without ‘advantage being taken’ was insufficient to establish 

relief.145 Similarly, Lord Chancellor Henley in Wycherley v Wycherley refrained from 

inquiring into whether substance of the transaction was unconscionable and instead 

reiterated the view in Pratt that the courts ought to be ‘strictly rigid’ in policing process by 

which transactions between a parent and child are formed.146 The focus of relief in the 

earliest cases of undue influence was therefore on whether the defendant compelled the 

claimant into entering the transaction.147  

 

 

 
142 See Hilary Delany and Desmond Ryan, ‘Unconscionability: A Unifying Theme in Equity’ (2008) 72 Conv 401; 

Mark Pawlowski, ‘Unconscionability as a Unifying Concept in Equity’ (2001) 16 Denning LJ 79. 
143 See Welles v Middleton (1784) 1 Cox 112, 125; 29 ER 1086, 1098 (Thurlow LC); Bennet v Vade (1742) 2 Atk 

324, 326; 26 ER 597, 598-99 (Hardwicke LC); Bridgeman v Green (1757) Wilm 58, 61; 97 ER 22, 24 (Wilmot 

CJ); Cooke v Lamotte (1851) 15 Beav 234, 240; 51 ER 527, 530 (Sir Romilly MR); Fowler v Wyatt (1857) 24 
Beav 232, 237; 33 ER 347, 349 (Sir Romilly MR); Sercombe v Sanders (1865) 34 Beav 382, 384-86; 56 ER 682, 

683-84 (Sir Romilly MR). 
144 Cocking v Pratt (1750) 1 Ven Sen 400; 27 ER 1105                                                                                                                                                 
(Strange MR). 
145 ibid 401. 
146 Wycherley v Wycherley (1763) 2 Eden 175, 178, 180; 28 ER 864, 865, 866 (Henley LC). 
147 ibid 180. 
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(iii) Early Cases: Unconscionable Dealing 

By way of contrast, equity’s approach to cases of unconscionable dealing in the 17th and 

18th centuries indicates that the law regulated the unconscionability of the contract itself 

(‘substantive’ unconscionability). For example, in Wiseman v Beake there was an 

agreement between the claimant (an expectant heir) and the defendant’s testator for a 

loan of £200 of which the claimant was liable to repay £2,000 upon the death of the 

claimant’s uncle.148 At the time when the agreement was concluded, the claimant found 

the agreement to be fair. However, the claimant sought to set aside the transaction on the 

basis of unconscionability after the death of both the defendant’s testator and the 

claimant’s uncle. The Lord Commissioners held, per curiam, that the claimant should only 

be liable to pay the £200 with interest. Lord Commissioner Keck observed that ‘as 

fortifications of fraud do increase, so the courts of equity must invent new batteries against 

them’, and Lord Commissioner Maynard was so opposed the unfairness of the bargain that 

he suggested the claimant pay no interest on the principal amount.149 Other cases involving 

expectant heirs around this period also reflected equity’s concern with the substantive 

unconscionability of such bargains,150 with Lord Chancellor Jeffreys in Berney v Pitt going 

so far as to afford relief on the basis of ‘[the] unconscionableness of the bargain’ alone.151 

However, a closer inspection of the earliest cases confirms that evidence of a 

transaction’s substantive unconscionability was a secondary consideration for the Courts 

of Equity when making a finding of unconscionable dealing. This point can be illustrated by 

the decision in Batty v Lloyd.152 In Batty, the Lord Keeper believed that a transaction could 

only be ‘unconscionable’ if claimants did not enter it ‘with their eyes open’.153 In his view, 

it is the defendant’s procedural unconscionability in the formation of the contract which 

closes the claimant’s eyes and founds relief in equity; not the substantive unfairness of the 

resulting transaction. Batty was affirmed four years later in Earl of Ardglasse v Muschamp 

 
148 Wiseman v Beake (1690) 2 Vern 121; 23 ER 688. See also Enonchong (n 125) para 15-011.  
149 Wiseman v Beake (1689) 2 Freem 111, 112; 22 ER 1092, 1092. 
150 Barny v Beak (1682) 2 Ch Cas 136, 22 ER 883. 
151 Berney v Pitt (1686) 2 Vern 14, 15-16; 23 ER 620, 621.  
152 Batty v Lloyd (1680) 1 Vern 141, 23 ER 374. 
153 ibid 142. 
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and also by the mid-19th century case Webster v Cook.154 Moreover, in Wiseman, where 

the Lord Commissioners purportedly granted relief on the ground of substantive 

unconscionability, Lord Commissioner Keck reasoned that relief was only afforded to 

‘combat the [increasing] fortifications of fraud’.155 Since procedural unconscionability was 

viewed as ‘fraud’, it seems that the presence of substantive unconscionability was merely 

a justification for relieving parties from sus pected procedural unconscionability.  

Unlike the modern requirement that a defendant must actively behave in a ‘morally 

reprehensible manner’,156 early authorities regarded the passive acceptance of a benefit 

under a contract as unconscionable where the circumstances are such that ‘no honest and 

fair man would accept’ the benefit.157 As Sir William Grant MR stated in Peacock v Evans, 

equity would intervene when a transaction’s ‘grossness’ was so substantial that ‘it is of 

itself evidence of fraud’.158 Although the conveyance in Peacock was avoided without direct 

evidence of the defendant’s ‘dishonourable or immoral’ conduct, the fact remains that the 

defendant could not, as a product of the circumstances in which the agreement was 

reached, enforce the agreement in good conscience.159 Consequently, significant 

transactional imbalance acted as strong evidence of procedural unconscionability, whether 

by overtly fraudulent conduct or by passive acceptance in ‘unconscionable 

circumstances’.160 As noted by Lord Eldon LC in Coles v Trecothick, proof of extreme 

substantive unconscionability could, and did, amount ‘to conclusive and decisive evidence 

of fraud’ or general procedural unconscionability.161 

 

 
154 Earl of Ardglasse v Muschamp (1684) 1 Vern 237, 240; 23 ER 438, 439; Webster v Cook (1867) 2 LR Ch 542, 
548 (Chelmsford LC). 
155 Wiseman (n 149) 112.  
156 Alec Lobb (Garages) Ltd v Total Oil GB Ltd [1983] 1 All ER 944 (Ch) 961 (Millett QC); Multiservice Bookbinding 
Ltd v Marden [1979] Ch 84 (HC) 110 (Browne-Wilkinson J).  
157 Earl of Chesterfield v Janssen (1751) 2 Ves Sen 125, 155; 28 ER 82, 100; Bowes v Heap (1814) 3 V & B 117, 
35 ER 423; Peacock v Evans (1809) 16 Ves Jun 512, 33 ER 1079; Earl of Aylesford v Morris (1873) LR 8 Ch App 

484 (CA) 491. See also Hart v O’Connor [1985] AC 1000 (PC) 1024 (Lord Brightman). 
158 Peacock (n 157) 517. 
159 ibid. 
160 O’Connor (n 157) 1024. 
161 Coles v Trecothick (1804) 9 Ves Jun 234, 246; 32 ER 592, 597 (Eldon LC) (emphasis added). See also Baldwin 
v Rochford (1748) 1 Wils KB 229, 230; 95 ER 589, 589-90; Janssen (n 157) 155; Crowe v Ballard (1790) 1 Ves 

Jun 215, 219; 30 ER 308, 310; Moth v At           wood (1801) 5 Ves Jun 845; Say v Barwick (1812) 1 V & B 195, 
201; 35 ER 76, 79. See also Credit Lyonnais Bank Nederland NV v Burch [1997] 1 All ER 144 (CA) 152 (Millet 

LJ); O’Connor (n 157). 
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(iv) Early Cases: Synthesis  

It therefore appears that, historically, both undue influence and unconscionable dealing 

had the same objective of remedying procedural unconscionability. The difference between 

the doctrines lies in the development of distinct evidential routes for proving that 

procedural unconscionability had occurred. A reason for the divergence between undue 

influence and unconscionable dealing might be traced back to the contexts in which both 

defences were initially raised. Undue influence was often exercised within families such 

that the nature of the relationship between the parties (and its scope for abuse) prior to 

the agreement could be easily evidenced.162 The difficulty for claimants in these cases was 

providing evidence that the transaction was the product of exploitation. Equity’s response 

was to create a rebuttable evidential presumption that influence was unduly exercised if 

there was a relationship of influence and some evidence of substantive 

unconscionability.163 The presence of substantive unconscionability confirmed that the 

transaction, due to its unusual nature, must have been the result of exploitation. On the 

other hand, claimants in cases of unconscionable dealing could not rely on evidence of a 

pre-existing relationship to show that a transaction was unusual. Since claimants in these 

cases could only adduce limited direct evidence of the defendant’s unconscionable conduct, 

strong evidence of substantive unconscionability became critical to a claimant’s chance of 

gaining relief. The argument of these claimants was thus counterfactual: ‘Because the 

terms of this transaction are so unfair, there must have been procedural unconscionability’. 

However, the role of substantive unconscionability in cases of unconscionable dealing, as 

in cases of undue influence, was purely evidential: it provided strong evidence that, in the 

circumstances of the transaction, the defendant’s conduct was exploitative.  

 

 

 

 
162 See Pratt (n 144).  
163 See Allcard v Skinner (1887) 36 Ch D 145 (CA).  
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(b) The Case Against Substantive Unfairness   

(i) Undermines Promises 

A central tenet of the law of contract is the notion of ‘freedom of contract’ whereby  

transactions ‘entered into freely and voluntarily shall be held sacred and shall be enforced 

by the Courts of Justice’.164 The law under this classical model facilitated parties to act self-

interestedly in accordance with the ‘economic model of the free market transaction’.165 

Professors Adams and Brownsword identify ‘market-individualism’ as the ideology 

underpinning the classical model: the law encourages individuals to participate in the 

market by facilitating the creation and enforcement of contractual obligations.166 As 

Professor Atiyah notes, a consequence of the law’s reliance on Adam Smith’s laissez-faire 

economic philosophy is that social disparities, such as access to education or healthcare, 

affected the comparable bargaining abilities of those participating in the market-place.167 

An ‘unpleasant’ consequence of the market-individualist conception of the law of contract  

is that there ‘will always be losers’ when two parties undertake obligations.168 As a response 

to the harshness of the classical model, the law developed the welfare-based ideology 

called ‘consumer-welfarism’ which, as the name suggests, protects claimants’  welfare from 

a defendant’s wrongful conduct.    

 The principle of freedom of contract is generally viewed as having two egos:  

freedom to contract (the freedom to enter into, and be free from, contractual  

relationships), and freedom of contract (the freedom for the parties to contract on the 

terms that they wish).169 It is the second ego, freedom of contract, which is of relevance 

here. The courts have taken the general approach that ‘parties to a contract are free to 

determine for themselves what primary obligations they will accept’,170 and, in the context 

of unfair bargains, Lord Denning MR stated that ‘no bargain will be upset which is the result 

 
164 Printing and Numerical Registering Co v Sampson (1875) LR 19 Eq 462 (CA) 465 (Sir Jessel MR). 
165 Patrick Atiyah, The Rise and Fall of Freedom of Contract (OUP 1979) 681. 
166 John N Adams and Roger Brownsword, ‘The Ideologies of Contract’ (1987) 7 LS 207.  
167 Patrick Atiyah, Essays on Contract (1986 OUP) 356-57. 
168 ibid 358. 
169 Stephen Smith, Contract Theory (OUP 2004) 59.   
170 Photo Production Ltd v Securicor Transport Ltd [1980] AC 287 (HL) 848 (Lord Diplock).  
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of the ordinary interplay of forces’.171 As noted in Part II(a), the earliest cases of undue 

influence and unconscionable dealing strongly suggest that the courts were reluctant to 

examine the substantive fairness of a claimant’s promise. As Chief Baron Eyre observed in 

Griffiths v Spratley, the courts would ‘throw everything into confusion, and set afloat all 

the contracts of mankind’ by examining the fairness of the obligations under the 

contract.172 The essence of Chief Baron Eyre’s concern is that since the value of a promise 

is inherently subjective, the courts ought not to usurp the promisor’s subjective appraisal 

of whether the value of the promisee’s consideration is ‘sufficient’.  

  Professor Smith affords a sophisticated defence of substantive fairness which seems 

to be compatible with the description of freedom of contract outlined above.173 He defines 

substantively unfair contracts as contracts where the terms are harmful and the ‘losing 

party’ was in a position of weakness.174 For Smith, the regulation of the substantive 

unfairness of contracts is essential for individuals to live ‘autonomously’ by achieving 

valuable personal goals.175 In his view, substantively unfair contracts damage autonomy 

because they shift the weaker party’s purchasing power and make it more difficult for the 

weaker party to direct their life.176  

Smith’s contention is that substantive unfairness causes the weaker party to lose 

critical features of his autonomy. He clarifies that the type of autonomy at issue is the 

weaker party’s positive autonomy (the ability to ‘shape and plan’ one’s life), as opposed to 

his negative autonomy (‘freedom from coercion’).177 However, the problem with Smith’s 

account is that it allows judicial intervention in order to prevent a party, who made or 

accepted an offer by exercising her present autonomy at time t0, from restricting her future 

autonomy at time t1 by the making or acceptance of that offer. Smith’s concern is that 

unfairness of the claimant’s obligation will restrict his positive autonomy when the 

obligation is enforced at time t1. But if the restriction of positive autonomy at t1 is the 

 
171 Lloyds Bank Ltd v Bundy [1975] QB 326 (CA) 336 (Lord Denning MR).  
172 Griffiths v Spratley (1787) 1 Cox 383, 388; 29 ER 1213, 1215 (Eyre LCB). See also Lobban (n 138) 450-51. 
173 Stephen A Smith, ‘In Defence of Substantive Fairness’ (1996) 112 LQR 138. 
174 ibid 155. 
175 ibid 150-56. 
176 ibid 151. 
177 ibid 150-51. 
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product of that party’s exercise of positive autonomy when forming the bargain at t0, it 

seems odd to dismiss the exercise of autonomy at t0 on the basis that it limits the exercise 

of future positive autonomy. After all, the restriction of the claimant’s future autonomy at 

t1 is often the intended consequence of that party’s prior exercise of positive autonomy at 

t0.  

To absolve himself of having to vali date the exercise of positive autonomy at either 

t0 or t1, Smith needs to utilise the concept  of negative autonomy. He must commit to the 

position that future restrictions of positive autonomy are only ‘bad’ when the substantive 

unfairness of the bargain is the result of an infringement of the weaker party’s negative 

autonomy (by coercion). By adopting this position, Smith can then argue that the 

restriction of the weaker party’s positive autonomy at t1 (as a result of substantively unfair 

bargain) is not the intended consequence of the prior exercise of positive autonomy at t0. 

However, Professor Smith, by adopting this new line of argument, is now vulnerable to the 

charge that the issue of substantive unfairness is a secondary consideration to the issue of 

whether there was coercion. Smith makes a small concession on this point near the end of 

his paper by arguing that substantive unfairness is a ‘combination’ of procedural and 

substantive concerns.178 Yet this concession downplays the significant role of procedural 

unfairness in proving substantive unfairness. It is instead more accurate to say that 

substantive unfairness depends on procedural unfairness, not simply that substantive 

unfairness ‘considers’ procedural unfairness. Once it is accepted that substantive 

unfairness depends on proof of procedural impropriety, the supposed primacy of 

substantive unfairness diminishes and procedural unfairness assumes its position at the 

core of ‘unconscionability’.   

(ii) Legislation 

Another argument which can be advanced against the courts employing substantive 

unfairness as a device for assessing alleged undue influence and unconscionable dealing is 
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that provision against substantively unfair bargains is within the legislative, rather than 

the judicial, domain.  

In R (Nicklinson) v Ministry of Justice, Lord Sumption provided three circumstances 

in which a matter is legislative in nature and where judicial activity would be inappropriate. 

The circumstances are: (a) when ‘the issue involves a choice between two fundamentally 

but mutually inconsistent moral values’; (b) when Parliament ‘has made the relevant 

choice’; or, (c) when the ‘Parliamentary process is a better way of resolving controversial 

and complex questions of fact arising out of moral and social dilemmas’.179 It is suggested 

that the issue of substantive unfairness could fall within the purview of all three 

circumstances. Turning first to circumstance (a), although the courts might be able to 

assess the value of an obligation by comparing it with the average market value of a similar 

obligation, it is doubtful whether this comparison is an accurate depiction of that 

obligation’s ‘unfairness’. The issue of whether the courts can routinely make accurate 

quantitative assessments of the value of an obligation is distinct from the issue of whether 

the courts can make consistent, quantitatively accurate assessments of fairness. Assessing 

an obligation’s value in a vacuum seems to ignore the interests and subjective 

considerations underpinning the parties’ decisions to enter the bargain.  

There is also a strong argument that substantive fairness satisfies circumstance (b). 

This is because Parliament has already enacted legislation, such as the Consumer Rights 

Act 2015 (‘CRA 2015’),180 which polices substantive unfairness of certain kinds of contracts. 

Although the scope of the CRA 2015 is limited to contracts between ‘a trader and a 

consumer’,181 the point here is that Parliament can choose to either actively regulate 

substantive fairness, or, alternatively, it can choose to passively regulate substantive 

fairness by omitting to enact legislation. In the context of consumer contracts, Parliament 

elected to actively regulate any ‘significant imbalance in the parties’ rights and obligations 

under the contract to the detriment of the consumer’.182 Equally, in cases of undue 

 
179 R (on the application of Nicklinson and another) v Ministry of Justice [2014] UKSC 38 [230]-[232]. See also 
Michael Zander, The Law-Making Process (7th edn, Bloomsbury 2015) 353-55. 
180 Consumer Rights Act 2015.  
181 ibid s 1(1).  
182 ibid s 62(4).  
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influence and unconscionable dealing, Parliament’s inactivity could be construed as passive 

regulation since it chose to leave the common law and equitable rules unaltered. 

Finally, in respect of circumstance (c), it was Lord Scarman’s view in National 

Westminster Bank Plc v Morgan that placing further restrictions on the freedom of contract 

‘is essentially a legislative’, rather than judicial, task.183 This statement was a response to 

Lord Denning’s ‘inequality of bargaining power’ principle, but is relevant in this context 

because it illustrates the judicial reluctance to place any further limitations on the freedom 

of contract. The implication of Lord Scarman’s dictum in Morgan is that the role of 

substantive unfairness in both undue influence and unconscionable dealing is fixed. The 

responsibility for any further developments of either doctrine which results in a restriction 

on the freedom of contract, such as placing substantive unfairness as an overriding feature 

for establishing the defences, lies with Parliament. This viewpoint is distinctly Dworkinian 

in nature since Lord Scarman, like Dworkin’s ideal judge, Hercules, refuses to allow himself 

or judges in the lower courts to substitute their own values for that of the legislature when 

the issue is one of policy rather than principle.184 In cases of undue influence and 

unconscionable dealing, the underlying principle of the law is to provide relief against 

exploitation; the issue of substantive unfairness is, on the other hand, to be regarded as 

policy of the law.185 Consequently, judicial focus should be on procedural impropriety of 

the bargain and considerations of substantive unfairness assume an ancillary, evidential 

role.  

(iii) Uncertainty in Definition 

A further criticism that can be made against substantive fairness being a legal requisite for 

relief in equity is that the definition of substantive unfairness generates uncertainty for 

contracting parties.  

In the context of unconscionable dealing, a transaction will be ‘unconscionable’ 

where its terms are so ‘harsh and oppressive’ that the court’s conscience is ‘shocked’.186 

 
183 National Westminster Bank Plc v Morgan [1985] AC 686 (HL) 708. 
184 Ronald Dworkin, Law’s Empire (Hart Publishing 1998) 398.  
185 See Ronald Dworkin, Taking Rights Seriously (Bloomsbury 2013) 46.  
186 See text accompanying nn 113-120.  
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This standard is a reformulation of the ‘considerable undervalue’ test and moves away from 

the circularity of defining a considerable undervalue as not being ‘inconsiderable’. However, 

the modern test seems to afford judges with a significant amount of discretion when 

determining whether they are ‘shocked’ by ‘harsh and oppressive terms’. The result of 

importing excessive judicial discretion when evaluating whether a transaction was 

sufficiently oppressive means that parties do not have a clear standard against which they 

can prospectively distinguish ‘hard’ bargains from unconscionable dealing. Although the 

difference between the two types of transaction is often fine, it is of little practical value to 

suggest that contracting parties should negotiate the terms of their agreement by 

reference to what might hypothetically ‘shock’ the court’s conscience. A virtue of the old 

law’s ‘considerable undervalue’ test was that it set a relatively clear standard for 

contracting parties to follow. The modern approach of requiring the transactional imbalance 

to ‘shock’ the court sets no such standard and depends entirely on either the judge’s own 

perception of the imbalance or on prior judicial reactions to similar transactions in earlier 

cases (which would, in turn, depend on judicial reactions in earlier cases and so on ad 

infinitum). It seems that, by employing a vague definition of substantive unfairness in 

cases of unconscionable dealing, the English law has reverted back to measuring a 

transaction’s unfairness against the size of the Chancellor’s, or the relevant judge’s, foot.187 

To cure this uncertainty, the courts would need to resign concerns about the 

substantive unfairness to an evidential capacity. That way, the courts do not need to 

prescribe a standard of substantive unfairness that would qualify a transaction as 

unconscionable. The substantive unfairness of the transaction is still relevant since will 

operate as either strong or weak evidence showing that exploitation has occurred. By 

adopting this position, the courts do not need to be drawn into answering questions of 

whether they are overtly ‘shocked’ by the terms of the transaction.  
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(iv) Australia and New Zealand 

The position in other Commonwealth jurisdictions aligns with the overall argument in this 

section and courts of Australia and New Zealand have dispensed with substantive 

unfairness as a condition for setting aside a transaction in equity. 

 In Thorne v Kennedy, the High Court of Australia recently confirmed that 

substantive unfairness is not a pre-requisite for relief under unconscionable dealing.188 

Rather, a claimant must show: (i) a special disadvantage; and, (ii) that the defendant 

behaved unconscionably.189 For the Australian courts, both undue influence and 

unconscionable dealing operate on the basis of there being a defect in the formation of the 

bargain.  In many cases, the facts will allow claimants to plead both undue influence and 

unconscionability.190 However, the two doctrines differ in that undue influence ‘looks to the 

quality of consent or assent of the weaker party’ and unconscionable dealing ‘looks to the 

conduct of the stronger party’.191 As will be seen in Part III, this dichotomy serves as the 

foundation for Professors Birks and Chin’s argument that undue influence is ‘claimant-

sided’ and unconscionability is ‘defendant-sided’;192 an argument which this paper rejects.  

 In New Zealand, the courts also rejected the contention that substantive unfairness 

is a necessary condition for relief. In Gustav & Co Ltd v Macfield Ltd, the Court of Appeal 

stated that ‘factors such as a marked imbalance in consideration or procedural impropriety 

are generally present in unconscionability cases, neither is a prerequisite for relief’.193 The 

Supreme Court affirmed the Court of Appeal’s decision.194 Tipping J, giving the reasons for 

the Supreme Court, reiterated the view that ‘[Equity] will intervene when one party… 

unconscientiously takes advantage of the other’.195 

 The important point here is that the courts in Australia and New Zealand have both 

dispensed with substantive unfairness as a condition for relief. As the Court of Appeal noted 

 
188 Thorne v Kennedy [2017] HCA 49 [38], [39], [110] (Kiefel CJ). See also Commercial Bank of Australia Ltd v 
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192 Peter Birks and Nyuk Yin Chin, ‘On the Nature of Undue Influence’ in Jack Beatson and Daniel Friedman (eds), 
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194 Gustav & Co Ltd v Macfield [2008] NZSC 47. 
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in Gustav, a lack of transactional imbalance will likely be evidence against a finding of 

unconscionability.196 It is the active or passive exploitation of the claimant’s weakness 

which founds the relief in equity. The fact that the defendant received a substantial benefit 

has no bearing on the defendant’s exploitation: it is only evidence that the alleged 

exploitation occurred.  
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Part III – Undue Influence and Unconscionable Dealing 

as Exploitation 

This Part will argue that the basis of relief under the doctrines of undue influence and 

unconscionable dealing is the defendant’s exploitation of the claimant’s pre-contractual 

position. The term ‘exploit’ in this context denotes situations where a defendant capitalises 

on his position in an attempt to gain some advantage from a claimant which he would not 

otherwise have been entitled to but for his stronger position. The reasons for adopting this 

definition of exploitation are threefold. Firstly, it avoids the well-rehearsed charge of 

vagueness which is usually made in relation to terms such as ‘fraud’, ‘unconscionable’, 

‘abuse’, and ‘inequality of bargaining power’.197 Secondly, it will be seen from the 

discussion below that this definition of exploitation most accurately depicts the rationale 

underpinning judicial intervention in cases of undue influence and unconscionable dealing. 

Finally, the definition of exploitation given above is flexible enough to incorporate some 

elements of a ‘claimant-sided’ analysis, thereby providing a more balanced account of the 

operation of the two vitiating factors.  

(a) Undue Influence 

In Part II, it was established that undue influence and unconscionable dealing are 

procedural wrongs: that is, both doctrines are concerned with unconscionability in the 

process of forming the transaction. However, this says little about why transactions are set 

aside for undue influence. The aim of this section is to illustrate how undue influence 

provides relief against relational exploitation. In doing so, it is necessary to address three 

questions. Firstly, should undue influence require a relationship of influence? Secondly, 

how should the law view cases of undue influence by direct pressure? Thirdly, why is undue 

influence concerned with exploitation rather than just defective consent?  Each question 

will be answered respectively. 
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(i) Undue Influence and Relationships  

The purpose of this subsection is to illustrate the relational nature of undue influence. The 

argument presented here draws heavily from the account provided by Professor Chen-

Wishart,198 but differs in that this paper regards the basis of equity’s intervention as 

providing claimants with redress against a defendant’s exploitative conduct.  

 By relying on Professor Raz’s theory of positive autonomy,199 Professor Chen-

Wishart explains undue influence being a device which prevents harm to personal, social, 

or institutional autonomy.200 The law ‘selectively declines’ enforcing transactions that either 

cause harm to claimants’ autonomy, or that cause harm to social or legal institutions that 

encourage individuals to exercise their autonomy. For Chen-Wishart, the function of undue 

influence is to protect ‘valuable social forms’ which encourage the pursuit of valuable goals, 

such as the creation and maintenance of ‘special’ relationships.201 When a defendant 

exploits his relationship with the claimant, the law ‘withdraws [its] support’ for the 

transaction because the defendant’s conduct causes harm to the social-legal institution of 

undertaking voluntary obligations.202 The crucial point is that in cases of undue influence, 

it is the ‘relationship [which] calibrates the substantive and procedural norms against which 

harm is to be judged’.203 When there is a relationship of trust and confidence in cases of 

presumed undue influence, the claimant ‘lets her guard down’ and the extent of the 

claimant’s disarmament will dictate whether a higher standard of conduct is required by 

the defendant.204 Cases where there is direct evidence of the defendant breaching his ‘duty 

of candour and fairness’ to the claimant can also be explained in the same way.  

 Although Chen-Wishart’s account is generally convincing, a number of particulars 

warrant closer inspection. Specifically, it is questionable whether Chen-Wishart is correct 

to base her explanation on positive autonomy (the ‘freedom to pursue “acceptable and 

valuable projects and relationships”’) rather than negative autonomy (freedom from 
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interference).205 It will be remembered that this paper’s objection to Professor Smith’s 

argument was that there is no reason why a claimant should not be allowed to exercise his 

positive autonomy at some time before the contract’s conclusion (t0) by choosing to enter 

a transaction which restricts his autonomy at a later time (t1). To sustain his position, it 

was argued that Smith would need to frame his account in terms of negative autonomy: 

the law will set aside transactions in which the claimant’s autonomy at t0 is restricted 

because the obligation restricting his autonomy was not undertaken voluntarily. The 

claimant was not acting independently of the defendant’s interference at t0. Similarly, for 

Chen-Wishart’s account to succeed she also needs to motivate her claim that the law is 

concerned with positive, as opposed to negative, autonomy.  

 A possible response which Chen-Wishart could provide is, as Raz argues,206 that the 

objective of the law of contract is to protect and encourage the voluntary undertaking of 

obligations. State intervention is justifiable because it prevents harm to the practice of 

undertaking voluntary obligations by avoiding transactions procured by a defendant’s 

exploitation of his relationship with the claimant. But this account again fails to explain 

why an explanation of undue influence based on positive autonomy is more valuable than 

an explanation on its negative counterpart. The only reason afforded by Chen-Wishart for 

adopting positive autonomy is that ‘[without] worthwhile choices, autonomy is hollow’.207 

However, the better view is that the law grants relief for undue influence by reason of the 

defendant’s unauthorised interference with the claimant’s autonomy at time t0.  

 Rejecting the view that harm to claimant’s positive autonomy forms a substantial 

part of the theoretical fabric of undue influence does not entail that one must also reject 

the view that it is the parties’ relationship in cases of undue influence which sets the 

standard of the defendant’s conduct.208 The court intervenes once the defendant steps 

outside of the norms defined by the parties’ relationship.209 This relational explanation of 

undue influence is convincing for a number of reasons. The foremost reason why the 
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relational analysis is convincing is that it ‘fits’ with the majority of post-Etridge authorities. 

In Irvani v Irvani, for example, Buxton LJ was unequivocal in his observation that undue 

influence is only ‘concerned with the prior relationship between the contracting parties’.210 

Similarly, in National Commercial Bank (Jamaica) Ltd v Hew, Lord Millet (with whom the 

other members of the Board agreed) stated that undue influence ‘arises whenever one 

party has acted unconscionably by exploiting the influence to direct the conduct of another 

which he has obtained from the relationship between them’.211 This position is repeated in 

a number of subsequent cases.212  

Moreover, it is suggested that another reason why undue influence ought to be 

restricted to setting aside relational transactions is that doing so would maintain a clear 

boundary with other vitiating factors, such as duress. It is not only important to clearly 

demarcate between the vitiating factors so as to create a ‘better intellectual order’,213 but 

because, as Capper remarked, drawing clear lines between the vitiating factors ensures 

that claimants are not deterred from having a contract set aside because they are unsure 

which doctrine their claim will fall under.214 This is a particularly important issue for 

claimants torn between relying on either undue influence or unconscionable dealing 

because there is dicta by the Privy Council indicating that success or failure on the basis of 

one doctrine presupposes success or failure on the basis of the other.215 Furthermore, a 

lack of clarity between the doctrines could also raise issues under the Human Rights Act,216 

a point which will be explored in Part IV(c). The overlap of importance in this Part, however, 

is that of undue influence and the common law doctrine of duress. The intersection of 

undue influence and unconscionable dealing will be addressed later in this paper.217 
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(ii) Undue Influence by Direct Pressure 

Undue influence and duress overlap in cases of actual undue influence by direct pressure: 

where the defendant threatens or applies improper pressure to the claimant in the absence 

of a pre-existing relationship.218 Duress generally requires that the defendant applied 

illegitimate ‘pressure amounting to compulsion of [the claimant’s] will’.219 As in cases of 

undue influence,220 claimants must also satisfy the causal requirement that the pressure 

was ‘a reason’ for the claimant entering the transaction.221 In cases of undue influence by 

direct pressure, the pressure may take the form of an implied threat, such as exposure to 

criminal prosecution.222 Both the House of Lords223 and the Privy Council224 have recently 

indicated, however, that such cases might fall within the purview of undue influence or 

duress. 

In Mutual Finance Ltd v John Wetton & Sons Ltd, for example, the claimants 

indirectly threatened to prosecute members of the defendant company’s family for forgery 

of a guarantee under a hire purchase agreement unless a new guarantee was signed.225  

Despite there being no relationship between the parties, Mr Justice Porter held the new 

guarantee to be voidable for undue influence.226 Although the guarantee in John Wetton 

was set aside for undue influence,227 it is plausible that the doctrine of lawful act duress 

would now operate to avoid similar transactions so long as the claimant proved that threat 

was ‘unjust and immoral’.228 

Professors Birks and Chin make the argument that cases of undue influence 

involving any pressure should be decanted back into duress since it is ‘difficult to conceive 
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of any pressure which will not be relieved … within the category of duress’.229 Instances of 

extreme illegitimate pressure may present as undue influence, but, according to Birks and 

Chin, these cases ought to be classed as part of the law on duress.230 Professor Beale takes 

a similar position to Birks and Chin, but argues that only cases of non-relational pressure 

ought to be re-categorised as cases of duress.231  

This paper suggests that Beale’s specific recommendation that only non-relational 

pressure cases should be part of the law on duress is preferable to Birks and Chin’s view 

that all pressure cases ought to be ‘decanted’ back into duress. This is because, as 

discussed in the previous subsection, undue influence is concerned with the defendant’s 

exploitation of his relationship with the claimant. The issue in cases of relational direct 

pressure is not that the claimant realised ‘that there is no practical choice open to’ her,232 

but rather it is the fact that the defendant exploited the relationship to such a degree that 

the claimant could not possibly ‘withstand the [defendant’s] influence’.233 Accordingly, it is 

suggested that non-relational pressure cases are not truly instances of undue influence, 

but of duress.  

(iii) Exploitation 

It is now necessary to consider why undue influence is concerned with the defendant’s 

exploitative conduct as opposed to the claimant’s impaired consent.  

The genesis of the debate on this particular issue can be traced to Professors Birks 

and Chin who argued that relief for undue influence is given ‘on the ground of [the 

claimant’s] impaired judgmental capacity usually arising from morbid dependence on [the 

defendant]’.234 Birks and Chin employ both foreign and domestic authority in support of 

their view that undue influence is concerned with the claimant’s ‘excessive and exceptional 
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degree of lost autonomy’.235 In particular, they relied heavily on the decision of the Court 

of Appeal in Allcard v Skinner. In Allcard, the claimant, having taken a strict vow of poverty, 

gifted her property to the lady superior of a convent. Although there were no written rules 

at the time when the claimant took her vows, the convent’s practice was governed by 

numerous conventions which resulted in the claimant being in ‘absolute submission’ to the 

lady superior.236 Despite there being no direct evidence of wrongdoing by the lady superior, 

the Court of Appeal found that the claimant had been unduly influenced by the 

defendant.237 For Birks and Chin, the absence of wrongdoing by the lady superior in 

conjunction with the claimant’s ‘excessive dependence’ on, and being ‘excessively spell-

bound’ by, the convent meant that relief was given for the claimant’s impaired autonomy 

rather than for the lady superior’s exploitative conduct.238 

 This claimant-sided thesis has, however, been rebutted on a number of 

occasions,239 and correctly so. On a closer reading of Allcard, and specifically Lindley LJ’s 

judgment from which Birks and Chin derive their support, his Lordship goes on to say that 

‘the rule [of members of the convent being unable to seek independent advice] itself is so 

oppressive and so easily abused that any person subject to it… the Court [is] to protect 

from possible imposition’.240 From this statement it is possible to provide an alternate basis 

for the decision. It is not solely the claimant’s position that his Lordship was concerned 

with, but rather the oppressive nature of the rules directly associated with, and indirectly 

enforced by, the lady superior. In other words, what the Court’s analysis centred on was 

the subjection of the claimant to the rules of the convent which had the effect of limiting 

the ‘freedom’ that she was ‘supposed to have actually enjoyed’.241 The lady superior’s 

wrongdoing was not ‘wicked exploitation’ in an active sense, but rather indirect exploitation 

through the rules of the convent. Birks and Chin are therefore correct to observe that there 
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was no direct evidence of wrongdoing by the lady superior, but a better interpretation 

would be that there was wrongdoing in the form of passive exploitation.  

Reading Allcard in this light also accords with contemporary authorities, including 

the House of Lords’ decision in Etridge (No 2) where Lord Nicholls stated that the doctrine 

responds to the defendant’s ‘exercise of improper or “undue” influence’. Similarly, Lord 

Millett suggested in Hew that undue influence requires that ‘the ascendant party has 

unfairly exploited the influence he [has] over the vulnerable party’;242 again intimating the 

need for wrongdoing by the defendant. Other cases further characterise the defendant’s 

exploitation in terms of ‘victimisation’243 or, more generally, as ‘impropriety’244. It seems, 

therefore, that the courts are not simply looking to protect claimants from exploitation, but 

that they are looking to the defendant’s exploitative conduct itself to act as a basis for 

providing relief under the heading of undue influence. The pervasive nature of exploitation 

can be illustrated by respectively examining cases of actual and presumed undue influence. 

In cases of directly proven undue influence, the courts’ willingness to set aside the 

transaction on the basis of exploitation is readily apparent. In Bank of Credit and Commerce 

International SA v Aboody, for example, there were six transactions between the 

respondent bank and a husband for which the wife, Mrs Aboody, acted as guarantor.245 

The first five transactions were free of ‘cajoling or pressure’ by the husband,246 but the 

final transaction had strong evidence of ‘rude and overbearing’ behaviour.247 Although Mrs 

Aboody’s appeal failed on the ground that she had not shown a ‘manifest disadvantage’ (a 

requirement explicitly rejected by the House of Lords in CIBC Mortgages Plc v Pitt),248 the 

case remains good authority for the proposition that wrongdoing by a defendant is required 

for establishing undue influence by direct evidence.249 Birks and Chin dismissed Aboody as 

a case with only ‘slight evidence of bullying’ such that the predominant basis for the 
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decision was, in their view, Mrs Aboody’s excessive dependence on her husband.250 

However, later authorities such as Royal Bank of Scotland v Bennett again show that a 

critical feature of decisions finding actual undue influence is whether the claimant was 

subjected to ‘coercion and victimisation’.251 Put concisely, it appears that the claimant’s 

impaired consent alone does not provide a full nor adequate explanation for the basis of 

actual undue influence.  

Although exploitation is most commonly associated with cases of actual undue 

influence, the primacy of exploitation is equally clear in cases where the claimant relies on 

indirect evidence of undue influence. In Murphy v Rayner,252 Mr Rayner, an elderly man 

who had suffered a stroke, employed Mrs Murphy as his carer. Mr Rayner was heavily 

reliant on Mrs Murphy for his daily care and became infatuated with her, referring to her 

as his ‘Dear Koo Koo’.253 However, his infatuation was not reciprocated and witnesses 

testified to seeing Mrs Murphy ‘giving [Mr Rayner] hell’. Although Mr Rayer’s transfers of 

money and an interest in his property were held as ineffective in equity, Mr Cousins QC 

was satisfied that Mrs Murphy’s behaviour was ‘an abuse of influence’ and was ‘designed 

to exploit’ Mr Rayner such that, had the transfers been effective, they would have been 

voidable for undue influence.254 In Ennis Property Finance Ltd v Thomson,255 Deputy Judge 

Hochhauser QC refused to set aside a number of personal guarantees executed by Mrs 

Thompson for loans for her husband’s business on the basis of undue influence. Of 

importance was the fact that there was ‘no evidence of Mr Thompson taking unfair 

advantage of Mrs Thompson’.256 Finally, in Smith v Cooper,257 the Court of Appeal set aside 

two transactions: a gift of a half interest in one of the properties, and a declaration of joint 

tenancy in respect of another property. Lord Justice Lloyd, with whom the other members 

of Court concurred, stated that in the absence of evidence to the contrary, the presumption 

of undue influence is a finding that ‘the transaction was procured … by the abuse by the 
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one of the position of influence that he has over the other’.258 In other words, a finding of 

undue influence, whether by direct or indirect evidence, is a finding that the defendant 

abused and exploited his relationship with the claimant.  

It is clear from the authorities that undue influence is concerned with relieving the 

claimant from the defendant’s exploitative conduct. Professor Bigwood also details an 

exploitation-based explanation of undue influence, but contends that relief is granted on 

the basis of the defendant having exploited his fiduciary relationship with the claimant.259 

On Bigwood’s account, the justification for intervention is not based on ‘public policy’ 

alone:260 it is also premised on the fiduciary ‘unconscientiously using his influence to secure 

an unauthorized, hence conflictual and unfair, advantage’.261 Notwithstanding the courts’ 

occasional use of the term ‘fiduciary’ when describing relationships of trust and 

confidence,262 there are two key differences between the doctrines of undue influence and 

breach of fiduciary duty.  

Firstly, the definition of a fiduciary relationship is inconsistent with the relationship 

required for undue influence. In Bristol and West Building Society v Mothew, Lord Justice 

Millett defined a fiduciary as ‘someone who has undertaken to act for or on behalf of 

another in a particular matter in circumstances which give rise to a relationship of trust 

and confidence’.263 Although it is generally recognised that there is no ‘fixed’ list of fiduciary 

relationships,264 it is difficult to maintain that the relationship between husband and wife, 

for example, is a relationship in which the parties’ trust and confidence arises from one 

party acting on behalf of the other. If anything, the causation is the other way around: the 

relationship of trust and confidence defines the scope of any actions undertaken by the 

parties. Secondly, the burden of proof differs between the two doctrines.265 Even in cases 

of presumed undue influence (where the courts have sometimes referred to the 
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relationship between the parties as ‘fiduciary’), the claimant must show both a relationship 

of influence and that the transaction called for an explanation.266 By way of contrast, 

principals alleging a breach of fiduciary duty need only prove that there was a relationship 

of trust and confidence.267 Once a fiduciary relationship has been established, the fiduciary 

is ‘assumed to have done the worst’,268 and it is for the fiduciary to then show that the 

transaction was not procured by abusing their position.269 So although the basis of relief 

for undue influence is the defendant’s exploitation of his relationship of trust and confidence 

with the claimant, it is not the case that the relationship exploited by the defendant is 

fiduciary in nature. 

(b) Unconscionable Dealing 

(i) Exploitation 

The doctrine of unconscionable dealing poses fewer problems when determining whether 

relief is given for the defendant’s exploitative conduct. The law’s objective was stated with 

clarity by Millett QC in Alec Lobb (Garages) Ltd and others v Total Oil GB Ltd: ‘the court is 

concerned, not with the reality of the weaker party's consent, but with the conduct of the 

stronger’.270 The position is similar elsewhere in the common law world.271 In Australia, 

relief is afforded due to the ‘exploitation by one party of another party’s position of 

disadvantage’.272 In New Zealand, the courts justify setting transactions aside for 

unconscionability on the basis the doctrine is concerned with ‘protecting those under a 

disadvantage from those who take advantage of that fact; equity looks to the conduct of 

the stronger party’.273 Common to each jurisdiction is the courts’ emphasis on the 

defendant’s exploitative, or ‘unconscionable’, conduct. As Lord Denning MR put the matter 
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in Lloyds Bank Ltd v Bundy, the ‘strong should not be allowed to push the weak up to the 

wall’.274 

 Whether there is any significant difference between conduct which is 

‘unconscionable’ and conduct which is ‘exploitative’ is unclear. As seen in Part I,275 despite 

the defendant’s unconscionable conduct seeming to imply that he possessed knowledge of 

the claimant’s vulnerability, the courts are generally hesitant to label a defendant’s 

behaviour as unconscionable in the absence of actual or constructive knowledge.276 In 

Kakavas v Crown Melbourne Ltd,277 the High Court of Australia held that constructive 

knowledge is insufficient to bind the defendant’s conscience. Instead, the claimant must 

show her disadvantage was ‘sufficiently evident to the other party to make it prima facie 

unfair or “unconscionable” that the other party [procured] … the disadvantaged party’s 

consent’.278  

Bigwood contests the approach taken by the High Court in Kakavas. He argues that 

by requiring the defendants in cases of unconscionable dealing to have actual knowledge 

of the claimant’s vulnerability, the courts have unnecessarily restricted the doctrine’s 

applicability.279 Bigwood’s view can be substantiated by initially noting that the availability 

of the doctrine of unconscionable dealing is already heavily qualified by the claimant 

needing to establish the three requirements discussed in Part I(b)(i). By adding a more 

stringent mens rea requirement, it is arguable the High Court of Australia has emasculated 

the equitable jurisdiction’s defining attribute: namely, its flexibility. Nevertheless, a 

convincing argument can be made in favour of the requirement of actual knowledge. Since 

labelling a defendant’s conduct as ‘unconscionable’ means, by definition, that the 

defendant behaved in a ‘morally reprehensible manner’,280 use of the label should surely 

require more than the law presuming that defendant ought to have known of the claimant’s 
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disadvantage in the circumstances. Moreover, it is also arguable that because 

unconscionable dealing does not require a pre-existing relationship between the parties, it 

may be more difficult for defendants in these cases to acquire actual knowledge of the 

claimant’s disadvantage by exercising ‘reasonable care’ than it would be for defendants to 

exercise reasonable care in cases of undue influence. The view that the defendant would 

have known about the claimant’s disadvantage had he exercised ‘reasonable care’ seems 

to go directly against the principal object of unconscionable dealing: namely, binding the 

conscience of defendants who knowingly exploit a claimant’s special disadvantage.281 

(ii) Unconscionable Dealing is Non-Relational – Or is It? 

An important question which must now be answered is whether unconscionable dealing 

should apply to cases where the parties enjoy some form of pre-existing relationship. The 

argument here is that unconscionable dealing should operate in transactions where the 

parties are dealing at ‘arm’s length’,282 whereas undue influence should only apply to 

transactions arising from relationships of trust and confidence. 

 Notwithstanding a minority of cases which have openly addressed the boundary 

between undue influence and unconscionable dealing,283 there are many cases which seem 

to blur the boundary between the doctrines. For example, in the Australian case of Louth 

v Diprose, the claimant had fallen ‘completely in love’ with the defendant.284 The defendant, 

with actual knowledge of this fact, then exploited the claimant’s ‘emotional dependence’ 

on her to procure a sum of money sufficient to purchase a house for her sole benefit.285 

Although the High Court of Australia considered a plea of undue influence, they ultimately 

avoided the transaction for unconscionable dealing. In the well-known English case of 

Credit Lyonnais Bank Nederland NV v Burch,286 the defendant was an employee of a 

company owned by Mr Pelosi, a man with whom she had a close, non-sexual relationship. 

The defendant often volunteered her spare time to babysit for Mr Pelosi and visit his 
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property in Italy. Although the Court of Appeal avoided the transaction for undue influence, 

Millett LJ thought that it was ‘very well arguable’ that the defendant would have succeeded 

in claiming unconscionable dealing had the defendant relied on the doctrine.287  

It is submitted, however, that the approach of the courts in both Louth and Birch is 

erroneous. Although it is correct to observe that both undue influence and unconscionable 

dealing are both concerned with the defendant’s exploitation of the claimant’s weaker 

position, the nature of the claimant’s weaker position differs under each doctrine. In cases 

of undue influence, the weakness in the claimant’s position is the product of their 

dependence upon the defendant. A court will then intervene by looking at the nature of 

the relationship, and the implicit norms therein, to see whether the defendant has 

attempted to capitalise on the claimant’s position of unilateral dependence. In cases of 

unconscionable dealing, the claimant’s position of weakness is not the product of a 

relationship with the defendant: the claimant’s weakness exists independently of the 

defendant. The difference between undue influence and unconscionable dealings can also 

be explained temporally. In cases of undue influence, the claimant’s position of weakness 

will develop for the duration of the development of the parties’ relationship. As Lord Justice 

Buxton said in Turkey v Awadh, the claimant’s dependence ‘will usually spring from a 

historic relationship between the parties of a general nature, that precedes the impugned 

transaction’.288 Contrastingly, in cases of unconscionable dealing the claimant need only 

show that their special disadvantage coincided with the defendant’s stronger position at 

the time of conclusion; any further inquiry into duration of time that the claimant has been 

suffering with the disadvantage is irrelevant. After all, when the captain of a sinking ship 

is exploited by a salvor, the fact that the ship might have been afloat ten minutes prior to 

the transaction has little bearing on the question of whether the captain was in a 

disadvantaged position at the time when the agreement was made.  
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Part IV – Further Considerations 

Since this paper has now identified that relief for undue influence and unconscionable 

dealing is premised on the defendant’s exploitative conduct, it is necessary to re-visit a 

number of issues raised in the course of discussion thus far.  

(a) Causation 

It was mentioned in Part I(b)(iii) that there was some uncertainty regarding the causal 

requirements for unconscionable dealing. Specifically, the question was whether the test 

adopted by the courts ought to be that the defendant’s exploitation is ‘a reason’, rather 

than the reason, for the claimant entering the impugned transaction. 

 This paper agrees with the view of Professor Sparks who suggests that the ‘a reason’ 

test should apply in cases of unconscionable dealing.289 There are three reasons for this. 

Firstly, the adoption of the ‘a reason’ test would accord with the causation requirement in 

the doctrine of duress to the person. Since both duress to the person and unconscionable 

dealing are two variations of exploitative conduct, it seems correct that the defendant, by 

behaving improperly, ‘must take the risk that the impact of his [exploitation] may be 

accentuated by extraneous circumstances for which he is not responsible’.290 Although 

there is High Court authority in support  of a stricter causal requirement in cases of 

economic duress (that ‘pressure must have been decisive or clinching’), the use of the ‘but 

for’ test in cases of economic duress seems to imply that economic duress is distinct from 

duress to the person; a point which the law has unequivocally rejected.291 The courts in 

Australia292 and New Zealand293 have also rejected also ‘but for’ causation in cases of 

economic duress.294 Secondly, as previously mentioned, by adopting ‘but for’ causation 

 
289 Gareth Spark, Vitiation of Contracts: International Contractual Principles and English Law (CUP 2012) 280-81. 
290 ibid 120. 
291 Occidental Worldwide Investment Corp v Skibs A/S Avanti (The Sibeon and the Sibotre) [1976] 1 Lloyd’s Rep 
293; North Ocean Shipping Co Ltd v Hyundai Construction Co Ltd [1979] QB 705; Pao On v Lau Yiu Long [1980] 

AC 614 (PC) 636 (Lord Scarman). See also Nelson Enonchong, Duress, Undue Influence and Unconscionable 

Dealing (3rd edn, Sweet & Maxwell 2018) para 5-009. 
292 Crescendo Management Pty Ltd v Westpac Banking Corp (1988) NSWLR 40 (NSWCA) 46 (McHugh JA); Morgan 

Stanley Wealth Management Australia Pty Ltd v Detata (No 3) [2018] WASC 32 [290]. 
293 Pharmacy Care Systems Ltd v Attorney General [2004] NZCA 187 [90].  
294 See Dorimex SRL v Visage Imports Ltd [1999] EWCA Civ 1427 (Sir Scott VC).  
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unconscionable dealing would be inconsistent with the ‘a reason’ test in undue influence.295 

Finally, it would be difficult for claimants and courts alike to quantitively measure the extent 

to which the defendant’s exploitative was ‘clinching’. Consequently, claimants pleading 

either undue influence or unconscionable dealing ought to show that the defendant’s 

conduct was merely ‘a reason’ for entering the transaction.  

(b) Remedies  

The general position is that transactions which are found to be procured by either undue 

influence or unconscionable dealing are voidable, not void ab initio.296 Claimants can elect 

to either affirm or rescind the transaction,297 though their decision must be made after the 

alleged undue influence or unconscionable dealing has occurred.298 If a claimant chooses 

to rescind the transaction, all future obligations are cancelled299 and both parties must 

make restitutio in integrum (full restitution) to the other.300 As Lord Justice Millett stated 

in Dunbar Bank Plc v Nadeem, the claimant’s right to rescission is ‘conditional on her 

making counter restitution [sic]’ to the defendant for any benefits that she received.301 

However, there is considerably less certainty in cases where rescission is either unavailable 

or inappropriate. Specifically, it is unclear whether successful claimants are entitled to an 

account of profits made by a defendant as a result of their misconduct or, alternatively, 

whether claimants are entitled to equitable compensation for any loss sustained at the 

hands of the defendant.  

 It has been suggested in cases involving a breach of fiduciary duty that if restitutio 

in integrum is not possible, the court has the discretion of facilitating the rescission of the 

contract by ordering an account of profits when it believes that doing so will ‘do what 

fairness requires’.302 Even if a court considers that rescission is inappropriate, an account 

 
295 UCB Corporate Services Ltd v Williams [2002] EWCA Civ 555; Hewett v First Plus Financial Group Plc [2010] 

EWCA Civ 312 [34] (Briggs J). 
296 National Commercial Bank (Jamaica) Ltd v Hew [2003] UKPC 51 [43] (Lord Millett); Yorkshire Bank Plc v 

Tinsley [2004] EWCA Civ 816 [18] (Longmore LJ). 
297 See Mitchell v Homfray (1881) 8 QBD 587; DSND Subsea Ltd v Petroleum Geo-Services ASA [2000] BLR 530 
(HC) [146] (Dyson J). 
298 Moxon v Payne (1873) LR 8 Ch App 881 (CA) 885. 
299 Hurst v Bryk [2002] 1 AC 185 (HL) 200. See also Enonchong (n 291) para 28-003.  
300 Hew (n 296) [43]; Dunbar Bank Plc v Nadeem [1998] 3 All ER 876 (CA). 
301 ibid 884.  
302 Cheese v Thomas [1994] 1 WLR 129 (CA) 137 (Sir Nicholls VC); O’Sullivan v Management Agency Ltd [1985] 
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of profits is still an available remedy so long as the outcome achieves practical justice.303 

Similarly, it has also been stated that equitable compensation is available in cases where 

the defendant has breached his fiduciary duty.304 Equitable compensation is generally 

available where the remedies of rescission or account of profits are inappropriate305 or 

where the claimant does not claim to have the transaction rescinded.306 However, it has 

been doubted whether the remedies of an account of profits307 or equitable 

compensation308 are available outside of cases where the defendant has breached his 

fiduciary duty.  

 It is suggested that, save in exceptional circumstances, only the remedy of 

equitable compensation should be available to claimants who have successfully established 

the defences of undue influence and unconscionable dealing. Professor Birks argues that 

equitable compensation should not be available in cases of undue influence since it is not, 

in his view, a ‘wrong’ and is ‘no more than the loss of autonomy through relational 

dependence’.309 However, this paper has illustrated that relief for undue influence is 

granted on the basis of the defendant’s exploitative – thus wrongful – conduct. 

Consequently, claimants ought to be compensated for any loss suffered as a result of the 

defendant’s wrongful conduct in such cases, irrespective of whether the parties were or 

were not in a fiduciary relationship.310 The same can be said in cases of unconscionable 

dealing where the basis of relief is again the defendant’s exploitative conduct.311  

However, the position differs in relation to the question of whether claimants ought 

to be entitled to an account of profits simply because they were exploited. As Lord Justice 

Waller said in O’Sullivan v Management Agency and Music Ltd, the goal of the law when 

ordering an account of profits is not ‘with punishing the defendants for their behaviour’, 

 
303 Johnson v EBS Pensioner Trustees Ltd [2002] EWCA Civ 164 [79]-[82] (Dyson LJ). 
304 Nocton v Lord Ashburn [1914] AC 932 (HL).  
305 Mahoney v Purnell [1996] 3 All ER 61 (HC) 90 (May J).  
306 See Jennings v Cairns [2003] EWHC 1115 (Ch).  
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309 Peter Birks, ‘Unjust Factors and Wrongs: Pecuniary Rescission for Undue Influence’ [1997] RLR 72, 76. 
310 Jennings v Cairns [2003] EWCA Civ 1935 [19] (Arden LJ).  
311 See Paroz v Paroz (No 1) [2010] QSC 41 [138] (Lyons J); Rick v Brandsema [2009] 1 SCR 295 (Supreme 
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but rather it is about giving claimants what they are properly entitled to.312 The analogy 

with cases where a defendant has breached his fiduciary duty is faulty because the concern 

of the law in such cases is not with the wrongdoing of the fiduciary, but rather with ensuring 

that the fiduciary’s interests do not conflict with his duties to the principal.313 The better 

view is that where restitutio in integrum is only possible by accounting over profits, the 

court may order the defendant to account profits sufficient to achieve full restitution; the 

allocation of any surplus profit being left at the discretion of the court when determining 

what is ‘fair’ in the circumstances. The claimant is not simply entitled to the profits by 

virtue of having been wronged. In the exceptional cases where restitutio in integrum is not 

possible, the courts should continue with the current approach that profits be used to 

achieve practical justice.314 

(c) Human Rights 

The final issue arising from this paper’s survey of the law on undue influence and 

unconscionable dealing is whether the judicial inactivity in properly demarcating the 

boundary between the doctrines is a possible breach of their duty under section 6 of the 

Human Rights Act 1998 (‘the Act’).315   

The European Convention on Human Rights (‘the Convention’) places signatories 

under a general obligation to ensure that they ‘secure the rights and freedoms defined in 

[the] Convention’;316 an obligation which Parliament fulfilled by enacting the Act. Section 

6 of the Act stipulates that ‘public authorities’ (including the courts)317 must not act in a 

way which is ‘incompatible with a Convention right’.318 Two Convention rights are relevant 

here. Firstly, Article 8(1) of the Convention affords individuals with the ‘right to respect for 

his private and family life, his home and his correspondence’.319 The word ‘home’ has been 

 
312 O’Sullivan (n 302) 472. 
313 Bray v Ford [1896] AC 44 (HL) 51 (Lord Herschell).  
314 See O’Sullivan (n 302).  
315 Human Rights Act 1998, section 6 (HRA 1998). 
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given an expanded meaning,320 and the House of Lords has held that Article 8 extends to 

protect ‘the physical and psychological integrity of a person’.321 Secondly, Article 1 of 

Protocol 1 provides that individuals have the general right to ‘peaceful enjoyment of 

possessions’.322 The function of Article 1 is to ensure that individuals are not ‘deprived’ of 

their possessions,323 with ‘possessions’ denoting ‘guaranteeing the right to property’.324 

As seen in discussion throughout the preceding Parts of this paper, many cases of 

undue influence and unconscionable dealing often involve disputes regarding the validity 

of legal charges placed on the family home. There is therefore an argument that by failing 

to properly define the jurisprudential bases of both doctrines, the courts are not protecting 

an individual’s Convention rights (the rights of ‘respect for … [the] home’ and ‘peaceful 

enjoyment of possessions’) as fully as they could. The danger is that the lack of clarity 

could result in the courts making a decision which, though not directly incompatible with 

rights under the Convention, results in an outcome which indirectly assists the subversion 

of a Convention right. Although it is a ‘highly controversial’ issue whether the courts can 

be in breach of their duty to protect rights under the Convention by their inactivity in 

developing the common law affecting private parties,325 the argument is still worth 

considering in future discussion of undue influence and unconscionable dealing. 
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Conclusion 

This paper has defended the view that relief for undue influence and unconscionable dealing 

is ultimately premised on the defendant’s exploitative conduct. Specifically, it has been 

argued that although undue influence and unconscionable dealing both provide relief from 

exploitation, they each operate in different contexts. When a claimant successfully pleads 

undue influence, he has shown that the defendant exploited the parties’ relationship of 

trust and confidence. In contrast, the defence of unconscionable dealing relieves claimants 

from their contractual obligations when there is no relationship of trust and confidence 

between the parties, but the defendant has exploited the claimant’s position of weakness 

(whether a constitutional or situational weakness). The argument made in support of this 

conclusion can be summarised by three propositions. Firstly, undue influence and 

unconscionable dealing are concerned with unconscionability in the formation of the 

contract: any unfairness in the substance of the resulting transaction is only evidence 

(though strong evidence) of procedural unconscionability.326 Secondly, undue influence 

provides relief against exploitation occurring within pre-existing relationships.327 This 

entails that instances of non-relational exploitation ought not to be recognised as cases of 

undue influence. Thirdly, unconscionable dealing avoids transactions procured by non-

relational exploitation.328 So although both doctrines respond to exploitation, they each do 

so in different contexts: the former in relationships of trust and confidence; the latter in 

cases where the claimant has a special disadvantage.  
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